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- LURIO & ASSOCIATES, P.C.
ATTORNEYS AT Law
DOUGLAS M. LURIO** Surre 3320 MEMEER. PENNSYLVA] - BARS
. O = NIA & FLORIDA
MARGARET SHERRKY LURIO" ;(f USCO GESSQ‘:;RE “MEMBER PENNSYLVANLA & NEW JERSEY BARSE
SHATLA PRABHAKAR* MARKET STREET

PHILADELFHIA, PENNSYIVANIA 19103-7015

(215) 665-9300
FAX (215) 665-8582

September 24, 2009

VIA CERTIFTED MAIL, — RETURN RECEIPT REQUESTED
Yehoo! Ing.

701 First Avenue

Sunnyvale, CA 940858

Attention: Yahoo! Custodian of Records

RE: USA Technologies, Inc. v. John Doe and Jane Doe
U.4.D.C.,, E.D. Pa, No. 05-383953

Dear Sir/Madam:

Enclosed please find a Subpoena in the above referenced
matter, as well as the court Order entered in the case. Pleaze
forward the subpoenaed records to me.

Very truly yours,

s "l

Margaereff Sherry Lurio
MSL/sm
Enc.

ce:  Christian Lee (via fax) (w/enc.)
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riom. or Objects of to Permil [nspeetion of Promises

UNITED STATES DISTRICT COURT

for the

AD BEB (Rev. 01/09) Subpocna 10 Produce Documents, Infomma

MNorthern District of California

USA Technologies, Ine.
Ploimiff

ED. Pa
Civil Action No, 09-3899

(1f the action is pending in enother disu-icl.? stat: where:

operating as michael_moore_is_fat and stokiderk
Eastern  Diwrict of PENNSylvania)

Defendani

)

)

v, )

John Doe and Jane Doe (anonymous internet website I:ﬂoggers)
)

)

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBRJIECTS
OR TO PERMIT INSPECTION OF PREMISES

To: Yahao! Inc.
0! 701 First Avenue
Sunnyvale, CA 94089

B Production: YOU ARE COMMANDED 1o produce at the lime, date, and place set forth below the following
documents, electronically stored information, or objects, and permit their inspection, copying. testing, or sampling of the
material: All documents which will identify the individual(s) operating as user indentification "michael_moore_is_fat" and

stokklerk', who have posted messages on Yahool's email message board for USA Technolagies, Inc., including but not
limited to the following for each of the individuals: names, addresses, ermail addresses, instant messenger client Information,
telephone numbers, protocol internet 10gs and internet service provider addresses.  (Continued on aftached sheet)

Place: Lurio & Associates, P.C., One Commerce Square Date and Time:
2005 Market Street, Suite 3320
Phitadelphia, PA 12103 within 20 days of service

O} Inspection of Premises; YOU ARE COMMANDED to permit entry onlo the designated premises, land, or
other property possessed ot controlled by you at the time, date, and Jocation set forth below, so that the requesting parly
may inspect, measurg, survey, photograph, lest, or sample the property or any designated object or operation on it.

ljlace: Date and Time;

The provisions of Fed. R. Civ. P. 45(c), relating lo your prolection as a person subject 1o a subpoena, and Rule
45 {d) and (e), relating to your duty 10 respond to this subpoena and the potential consequences of not doing so, are
attached.

Date: September 24, 2009

CLERK OF COURT
OR

Sigranire of Clerk or Deputy Clerk Attorney’s sigmature
|

The name, address, e-mail, and telephone number of the atlomey representing (mume af partyy  _USA Technologies, Ing.

y s —'IZ_.. , who issues or requesls this subpoena, are:
Mardaret Shery Lurio, Esquire, Lurio & Associates, P.C., One Commerce Square, 2005 Market Street, Suite 3320
Phijadelpifia, PA 19103 : |
miurio@luriclaw.corm (215) 665-58300
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Civil Action No,

PROOF OF SERYICE ‘
(This section should not e filed with the court unless required by Fed. R. Civ, P, 45.)

This subpoena for (e af individual und tide, If any)

was received by me on ruwe)

(1 I personally served the subpoena on the individual at (plece)

on rdare) Lor

(1 I lefi the subpoena at the individual®s residence or usual place of abode with greme)

, @ person of suitable ape and diseretion who resides there,

on fdare) . and mailed a copy to the individual’s last known address; or '
01 1 served the subpoena to frume of indivied) , wha is
designated by law 1o accept service of process on behalf of (mame of arganization)
on fduie) ‘ ; or
O 1 returned the subpoena unexeculed because ; or

A other tpecif):

Unless the subpoena was issued on behalf of the United States, or one of its officers or apents, | have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

b3

My feesare § for rravel and § for services, for a tolal of & .

I declare under penalty of perjury that this information is true.

Daite;

Server s sigmature

Privved nume amd title

Server s ackfrexy

Additional information regarding attempted service, elc:
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Federal Rule of Civil Procedure 45 (¢), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to & Subpoena.

(1) Avwiding Undue Burden ar Expense; Sanctiais. A party or
allorney responsible for issuing and serving a subpoena must take
reasonuble steps 1o avoid imposing undue burden or ¢Xpense on a
person subject 10 the subpoena. The issuing court must enforee this
duty and imposc an appropriate sanelion — which tay include lost
carnings and reasonable aormey’s figs — oi a party or allomey
who falls 1w comply.

(2) Command to Produce Mareriols or Permit Inspection,

(A) Appearance Nor Reguired. A person commanded 1o produge
documents. electronically stored information, or Lingible things. or
to permil the inspevtion of premises. need not appear in person at the
placc of production or inspeciion unless alye commanded 10 appear
tor a deposition. hearing. or wial.

(B) Objections. A person eommanded to produce documents or
tangiblc things or 1o permit inspeclion may serve on the party or
attorncy designaled in the subpoena 8 writien objection w
inspeiing, copying. testing or sampling any or all of the materials or
W inspeeting the premises — or 10 produging electronically stored
information in the form or forms requesied, The objection must be
served before the earlier of the time specified for complianee or 14
days afller the subpoena is served. I an objecuion is made. the
following rules apply:

(i} Al any iime. on notice to the commmanded person. the serving
parly may move the issuing court for an order compelling prodoction
or inspeclion.

(ii) These acts may be required only as directed in the onder. and
the order must proleet a person who is neither a party nor a party ‘s
officer from significant expense resulling from complianee,

(3} Quasiing or Modifying a Subpocna

(A) When Required. Om wimely molion, the issuing court must
guash or modify a subpoena that:

(D) fails 1o allow a reasonable tlime 1o comply:

(ii) requires a person who is neither a party nior a party*s officer
1o travel more than 100 miles from where that person resides. is
employed. or regularly transacts business in person — exeept thal.
subject 1o Rule 45{c)3X DKiii). the person may be commanded 10
allend a trisl by iryveling from any such place within the stae where
the trial is held:

(iii) requires disclosure of privileged or other protecied mauer. il
o exceplion or waiver applies; or

(Iv) subjests a person ta undue burden.

(B) When Permirted, To protect 4 person subject 1o or affected by
u subpouna. the issuing court may. on molion, quash or modify the
subpoena if it requires:

(i) disclosing a trade seeret or other conlidential research,
development, or commercial information:

(iF) diselesing an unretained expert’s opinion or information that
docs nol describe specilic occurmences in dispute and resulis from
the expert’s study that was nol requested by a party: or

(i) a person who is neither a party nor a pary s officer to incur
substamial expense 10 ravel more thon 100 miles to attend trial,

(C) Specifving Conditions as an Alternative. In (he circumstances
described in Rule 45{(c)X3)(R). the court may. instead of quashing or
modifying a subpoena. order appearance or produgtion under
specilied condilions if the serving party:

(1) shows a substantial necd (or the lestimony or malerfal that
cannot be otherwise met without undue hardship; and

(fi) ensures that the subpoenaed person will be neasonably
compensaled.

(d) Dutics in Responding to 8 Subpoena.

(1) Producing Dovuments or Ele'crmmcall_l Stored Informuativi.
Thess provedures apply 10 producing dm.umenl_q or eleetsonically
slored informalion:

(A) Documents. A person respunding [o a subpo:nn W produce
documents must produce them as they are k:pl. in the ordinary
course ol business or musl organize and luhel‘ them 1o correspond 10
the calcgories in the demand,

(B) Form for Producing Elecironically Slared Information Not
Speeified. IF a subpoeny docs not specify a form for producing
clecironicalty slored informution. the person responding must
produce it in a farm or forms in which it is ordinarily maintained or
in a reasonably usable form or lorms.

(C) Electronically Stored Information Produced in Onlv One
Form. The person responding need not prudun: Lhe same
electronicatly stored information in more lhan one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically siored
information rom sources that the person identilics as not reasonably
acvessible because of unduc burden or cost. Un maotion to comped
discovery or for a protéctive order. the person responding must show
that the information is not reasonably accessible beganse of unduse
burden or cost. I that showing is made the courl may nonctheless
order discovery [rom such sources if the nejuesiing party shows
good cause. considering the limintions of Rule 26{bY2}C). The
courl may specily conditions for the discovery.

(2) Claiming Privilege or Prolection. ‘

(A) Informarion Withheld. A person withholding subpocnaed
information under a claim that it is privileged or subject 1o
proteclion as irial-preparation material must:

(i) expressly make the elaim: and

(if) deseribe the nalure of the withheld documenl.-,.
communicalions, or langible things in a marmer that. without
revealing information fself privileged or prnler:wd. will enable the
parlics o assess Lhe claim.

(B) Information Produced. 1T information produn.ed in réxponse lo a
subpoena is subject io a cluim of privilege or u['prul:l.uun o Lrial-
preparation material. the person making the claim ray notify any
party thal received the informution of the cloin and the basis for it
A fer heing nolified. a party must prompily réturn, séquester, or
dextroy the specified information and apy Sopise-it has:-must-rot-uss
or disclose the information until the claim is resolved; must take
reasanable steps to rewieve the information iC'the pory disclosed it
belore being nolilied; and muy pramptly present the information 1o
the court under seal for a determination ol the claim, The person
who produced the information must preserve the information untl
the claim is resolved.

(¢) Contempt. The issuing court may hold in conlempl a person
who. having been served, fails withom ndcquﬂu: excuse lo obey the
subpoena. A nonpany”s failure 1o obey must Be excused il the
subpoena purperts to require the nonparty to attend or produce at a
pliace outside the limits of Rule 45{¢){ 3} AXi).
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USA Tachnologies, Inc. v. John Doe and Jane Doe (anonymous internet
wabsite bloggers operating az michael moore is_ fat and stokklerk)

U.5.D.C., E.D. Pa, No. (09-3395

ATTACHMENT SHEET FOR SUBPOENA
DIRECTED TO YAHOO! INC.

Pursuant to the 2/10/09 Order, Yahoo! is directed to allow
the 1ndividuals fifteen (15) days to object before vahoo!
releases any information in response to this subpoena.‘ Yahoo!
i1s directed to handle this subpoena in accordance with its

procedures described in its policy manual,
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Case 2:09-cv-03898-JD  Document4  Filed 08/11/2009 Page 1 of 2

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

U.5.A. TECHNOLOGIES, INC., : CIVIL ACTION
Plaintiff '

vs. , NO. 09-3899

JOHN DOE and JANE DOE
ANONYMOUS INTERNET WEBSITE
BLOGGERS OPERATING AS
MICHAEL_MOORE_IS_FAT AND
STOKKLERK
Defendant.
ORDER

AND NOW, this 10th day of September, 2009 upon consideration of Plaintiff*s Motion
For Issuance of Subpoenas Duces Tecum Directed to Yahoo! Inc. Prior to F.R.C.P. 26(f)
Conference (Document No. 3, filed August 27, 2009), IT IS ORDERED that Plaintiff’s Motion
for Issuance of Subpeonas Duces Tecum Prior to a FR.C.P. 26 (f) Conference is GRANTED
without prejudice to defendants’ right to file a timely motion to quash.

IT IS FURTHER ORDERED as follows:

1. Plaintiff's subpoena shall direct Yahoo! to provide notice thereof to the individuals
operating under the names “Michael moore_is_fat” and “stokkletk;” and

2. Plaintiff’ s subpoena shall direct Yahoo! to allow the above individuals fifteen days to
object before Yahoo! releases any information.

The Court’s Order is based on the following:

1. The motion before the Court concerns the issuance of a subpoena duces fecum

directing Yahoo!, the operator of an internet website, to divulge the names, physical addresses, e-

mail addresses, instant messenger client information, telephone numbers, internet protocol logs
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and internet service provider addresses of anonymous individuals operating under the names
“Michael moore_is_fat” and “stokklerk.” |

2. A party must obtain leave of court to conduct discovery prior to the conference
required by Federal Rule of Civil Procedure 26(f). Fed. R. Civ. P. 26(d)(1). When, as here, a
party seeks to use the discovery process to reveal the identities of anonymous internet writers, the
Court is mindful of the delicate balance between the First Amendment right to free speech and
the Plaintiff‘s need to address alleged wrongs. See Doe I v. Individuals, 561 F. Supp. 2& 249,
254 (D. Conn. 2008).

3. The Court grants the instant motion subject to the requirement that the subpoena
delivered to Yahoo! be handled by Yahoo! according to the procedures described in its privacy
policy, included as Exhibit B in plaintiff’s Memorandum of Law and available at
http://info.yahoo.com/privacy/us/yahoo/details.html.

4. The motion is granted without prejudice to the defendants’ right to challenge the

subpoena in a timely motion to quash,

BY THE COURT:

JAN E. DUBOIS, J.



