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AMENDMENTNO... __ ° . Calendar No._.

Purpose: To -e'xpedite the review of challenges to directives
under the Foreign Intelligence Surveillance Act of 1978.

IN THE SENATE OF THE UNITED STATES—110th Cong., 1st Sess.

S.2248

To amend the F'oreigﬁ Intelligence Surveillance Act of 1978,
- to modernize and streamline the provisions of that Act,
and for other purposes.

Referred to the_Cominittee on ‘ ~and
- ordered to be printed '

~ Ordered to lie on the table and to-be printed
ALZ[ENDMENT intended to be pxjoposed by Mr. ROCKEFELLER
- ‘ (for himself and Mr. BOND)

1 On page 13, strike lines 3.through 13, and insert the |
2 following: | .

3 “(C) STANDARDS FOR REVIEW.—A judge
4 considering a petition to modify or set aside a
5 . directive ‘may grant such petition only. if the
6 Judge finds that the ‘dire_c:tive 'does not meet the
7 requirements of this s‘ee-'i;ion,,. or is otherwise un-
8

lawful, |
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“(D) PROCEDURES FOR INITIAL RE-

 VIEW.—A judge shall conduct an initial review

not later than 5 days after being assigned: a pe-
tition dé'sc-ribed in subparagraph- (C). If.the

~ judge determines. that the petition consists of _

claims, defenses, or other legal contentions that”
are not warranted by éxiéting law or by a non-
frivolous argument for extending, modifying, or

reversing existing law or for establishing new .

* law, the judge shall immediately deny ‘the peti-

tion and affirm the directive or any part of the
dlrectlve that is the subJect of the petltlon and
order the re(:lplent to comply with the directive |
or -any part of it. Upon makmg sueh a deter-

' mmatlon or promptly thereafter, the Judge shall

prov1de a written statement for the record of

: ..the~reaséns-for a déter_mination under this sub- |

- paragraph.

~“(E') PROCEDURES FOR PLENARY RE-
VIEW—If a Judge determmes that a petition

descrlbed in subparagraph (C) requlres plenary

- review, the Judge shall afﬁrm modxfy, or set
asade the dJrectlve that is the subJect of that pe-"
* tition not later than. 30 days after being as-

Aslgned thg p‘etition, unless .the Judge, by o'rde-_r
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for reasons stated,’ extends that time as nec-

‘essary to compoi't with the due process clause

of the fifth amendment to the Constitution of
the United States. Unless the judge’ sets aside

' the directive, the judge shall i—mmediateiy affirm

or affirm with modifications the directive, and

order the reéipient to ecomply with the directive

in its entirety or as modified. The judge shall

" provide a written statement for the records of

the reasons for a determination under this sub-

paragraph.

* On page 13, line 14, strike “(D)” and insert (Y.
. On page 183, liné 17, strike “(E)';’ and insert “(@)”.

On page 14, strike lines 10 through 19, and insert
~ the following: |

“(C) STANDARDS FOR REVIEW.—A judge

considering a petition filed under subparégraph

(A) shall issue an order requiring the electronic

communication service provider to comply with

' the directive or any part of it, as issued or as

modiﬁédz if the judge finds that the directive
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meets the requirements of this section, and is
otherwise lawful.

“(D) PROCEDURES FOR REVIEW.—The

judge shall render a determination. not later .

than 30 days after being assigned a petition
filed under subparagraph (A), unless the judge,
by order for reasons stated, extends that time -

if necessary to Qomporf with the due proceSs

clause of .the fifth amendment to the Constitu-
~ tion of the United States. The judge shall pro-

 vide a written statem_ent for fhe i‘e_cord of the

reasons for a determination under this para-

graph.

- 14 On page. 14, line 20, strike “(D)” and insert “(E)”.

On page 14, line 24, strike "‘(E)”~ and inser;t;“(F)”.
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' AMENDMENT NO. Calendar No.
Purpose: To improve the bill.
‘IN THE SENATE OF THE UNITED STATES—110th Cong., 1st Sess.

'S.2248

To amend the Foreign Intelligénce Surveillance Act of 1978,
to modernize and streamline the. provisions of that. Aet
- and for other purposes.

 Referred to the Commiittee on and
ordered to be printed - -

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by Mr. ROCKEFELLER
(for himself and Mr. BOND)

Viz:

-

On p.ageC line '1‘3 strike “and” and all that follows ‘
through page 10, line 5, and msert the followmg

(4) shall not mtentlonally acqulre any commu-

. nicatlon as to which the sender and all mtended're—'

cipients are known at the tlme of the acqu1s1t10n to

“(5) shall be conducted in a manner conswtent'

2
3
4
5
L 6-‘ ~ be located in the United States; and
7
8 With the fourth amendment to the Constitution of
9

the United States.
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“(¢) CONDUCT OF ACQUISITION.—An acquisition au-

thorized under subsection (a) may be conducted only in

accordance with— -

“(1) a certification made by the Attorney Gen-

" eral and the Director of National intelligence pursu-

~ ant to subsection (f); and

A“(2)' the targeting and frxinitnizétiop procedures

required pursuant. to subsections (d) and (e).

- “(d) TARGETING PROCEDURES.—

" (1) REQUIREMENT TO ADOPT—The Attorney
General, in consultation with the Director of Na-
tional. Intéiligénce, ‘shall adopt t'argétihg procedures

that are reasonably designed to ensure that any ac-

B quisition authorized under subsection (a) is limited

to targeting persons .reasonably believed to be lo-

cated outside the United States and does not result

" in the- intentional acquisition of any communication

as to Which ‘the sender and all intended recipients

are kmown at ‘the time of the acquisition to be lo-

cated in the United States.

“(2) JUDICIAL “REVIEW.—The proeeduresb re-

ferred to in paragraph (1) shall be subject to.judicial

review pursuant to subsection (h).

“(e) MINIMIZATION. PROCEDURES.— .-
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“(1) REQUIREMENT TO ADOPT.—The Attor.ngy

 General, in consultation with the Director of Na-

tional Intelligence, shall *adopt, consistent with the
requirements of section 101(h) or section 301(4),
minimization procedures for acqui_s'itions'. authorized
under subsection (a). |

“(2) JUDICIAL REVIEW.—The minimization

‘Ipvrocedures required by this subsection shall be sub-

_ Jjeet to judicial review pursuant to subsection. (h). -

“(f) CERTIFICATION.—

“(1) IN GENERAL—

“(A) REQUIREMENT.——Subject to sﬁb‘péra-
é'raph (B), prior to the initiation of an acquisi- -
. tion authorizéd under sﬁbsection (a), the Attor-
ney General and the Director of N. ational Intel-
1igehce shall provide,_. 'unaer oath, a written cer- |
tiﬁcatioﬁ, as descﬁbed in this subsectibn.' |

“(B) EXCEPTION.—If the Attorney Gen:
eral and the'- ﬁireétor of National Intelligence
' detefmine .that immediate action by the Govern--
ment, is réquiréd and ‘time does not permit the
preparation of ‘a certification under this' sub-
. section. prior to-the initiation of an .écquisition,'
the Attorney Gener-al‘ and -the Director of Na-.

~ tional- Intelligence shall preparé_ such éertifi-




© OAHENHEN08148 xml

it

. catio

after

(((2)

B N T N S S
m-ﬁwwe-_o\ooo\)m_m.l;u“wn—c

S.LC.
4

n, including such determination, as soon as

possible but in no évent more than 168 hours

such determination is made.

REQUIREMENTS.—A. certification  made

under this subsection shall—

“(A) at_test that—

“(i) 'thefe are feasonabie procedures_ '
in. place for determining that the aequj‘sAi-A ;
tion authorized under subsection (a) is taf-

geted at persons reasonably believed to be

“located outside the United States and that
»such procedures hax.re been approved by, or
' W111 be submitted in not more than 5 days
- for approval by, the Foreign Iﬁteﬂigenge

Survéilla_n'cev Court pursuant to subsection '
(h); |
(i) theré are reasonable procedures
in ‘place for deﬁernﬁning that the acquisi-
tion authériZed under subsection (a) does

not result in the intentional aequisition of

"any communication as to which the sender

and all intended recipients are knoWn at

the time. of the acquisition to be located in

“the- Unif;ed 'States, and that such proce- .-

dures have been Aapproved“ by, or will be o
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submltted in not more than 5 days for ap-
proval by, the Foreign Intelhgence Surveil-
lanée Court pursuant to subsection (h);
“(iii) "the procédures referred to in.
clauses (i) and (ii) are consistent With'the
requirements of the fourth amendment to
the Constitufion of the United States and
do not permit the intentional targeting of

any person who is known at the time of ac-

. .quisition to be located in the United States

or the intentional acquisition of any com-
munication as to which the. sender and all
intended recipients are known at the time
of acquisition to be located in the United
States;

- “(iv) a mgmﬁcant purpose of the ac-

q11181t10n is to obtain forelgn 1ntelhgence-

mformatmn

: “‘(W_/) the minimization procedures- to -
be used with respect to such acquiSitién—
“(I) meet the definition of mini-
‘mization pr-ocedures‘ under section
. 101(h) or section 301(4); and
o “(II) have been :approved by, or 4
‘ will be éubndttéd in not more ‘than 5_'
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days for approval by, the. Foreign In-
telligence _Surveillaﬁée Court pursuant
to subsection (h)';
“(vi) the acquisition involves obtaining

the foreign intelligence information from or

- with the assistance of an electronic com-

munication service provider; and

“(vil)- the acquisition does “‘not coi-

- stitute el'eetronicﬂ surv'eillénce, as limited by .

seetion 701; and A_

On page 13, strike lines 3 through 13, and insert the

“(C) STANDARDS FOR REVIEW.—A judge

considering a petition to modify or set aside a

 directive may grant such petition only if the

judge finds that the directive does not meet the

requirements of this séction, or is otherwise un-

. lawful.

“(D) PROCEDURES FOR INITIAL RE-

VIEW—A Judge shall conduct an initial review
- not later than 5 days after bging_assighed .Ia-_p'e-
 tition deseribed in subparagraph (C). If the
| Judge determines that the petition consists of -

claims, defensés, or other legal contentions that
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- the reasons for a determination under this sub-

T -
are not warranted by existing law or by a non-
frivolous argument for extending, modifying, or
revei'sing existing law or for establishing new
law, the judge shall immediately deny the jpeti-

tion and affirm the directive or any part of the -

directive that is the subject of the petition and

order the recipient to comply with the directive
or any part of it. Upon making such a deter-
mination or promptly thereafter, the judge shall

provide a written statement for the record of

paragraph.
“(E). PROCEDURES FOR PLENARY RE-

VIEW.—If a judge determines that a petition

“described in subparagraph (C) requires plenary

review, the judge shall affirm, modify, or set
aside the directive that is the subject of that pe- .

tition net later than 30 days .after being as-

signed the betition, unless the judgé, by order =

for reasons stated, extends that time as nec-.
' essary to comport with the due process clause

- of the fifth amendment to the Constitution of

the United States. Unless the judge sets aside
the directive, the judge shall- immedjdtely affirm .

or affirm W-ith'n‘lodiﬁcations the directive, and
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order the recipient to comply with the directive

1n its entirety or as"modiﬁed. The judgé shall

' provide a written statement for the records of

the reasons for a determination under this sub-

paragraph_.

On page 13, line 14, strike “(D)” and insert “(F)”.
On page 13, line 17, strike “(E)” and insert “(G)".

On page 14, strike lines 10 through 19 ‘and’ 1nser€
the followmg '

“(C) STANDARDS FOR REVIEW.«fA Jjudge

considering a petition filed under subparagraph

~(A) shall issue an order requiring the electronie

communication service providef to comply with
the directive or 'any part of it, as issued or as

modified, if the judge finds that the directive

" meets the ‘requirements of this section, and is

otherwise lawful. A
“(D) PROCEDURES FOR REVIEW. —The
Jjudge shall render - a deterrmnatlon not later

than 30 days after bemg assigned a petltlon '

) : filed under subparagraph (A) unless the judge,

’ by order for reasons stated extends that tlme
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if neceSéaly to ‘comport with the due process.
clause of the'ﬁfth' amendment to the Constitu-
tion of the United States. ri‘he judge. shall pro-
vide a written sté.tement for the record of the

reasons for a determination under this para-

graph.
- On page 14, line 20, strike “(D)” and insert “(E)”.

On page 14, line 24, strike “(E)” and insert “(F)”.

On page 15, beginning on line 10, strike “not later

than 7 days after the issuance of such deéisibn”. |

On page 17, line 2, strike ;‘States.” ‘and insert
“States and does not r_e§ult in 'the"inténtional~acquisitioﬁ
of any communication as to Which the sender and all in-
tended reclplents are known at the time of the aequ1s1t10n

to be Iocated in the United States 7,

':'.On page 19, strike lines 10 through 12 and insert .
the following: _ | |
",‘(ii)_ if the Government appeals an

order under this section, until the Court of
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1. Review enters a_n' order under subpara-
2 graph (C). _
3 .“-'(C) MLEMNTAHON PENDING  AP-
4 . _ PEAL.—'Not later t}IaII 60 days after the filing
5 _ ' of -an appeal oI' an erder under 4paragraph
6 K A(S)'(B) directing vthe correction of a deﬁciéricy,
7 ‘ the Court of Review shall deterniine, and enter
8 a corresponding order regarding, Whefher all or . - -
9 any paI't of the bcorrecltiOn order, as issued or
10. - modlﬁed shall be Implemented dunng the pend- |
11 | ency of the appeal
12 - On page 19, lIne 13, strike “(C)” and.insert “(D)”;-
13 On page 70, strike line 1 ‘and msert the follovnng

14 - sEc. 110. WEAPONS OF MASS DESTRUCTION

15 (a) DEFINITIONS _
16 _ (1) FOREIGN POWER -——Subseetlon (a)(4) of sec-
17 - tlon 101 of the Forelgn Intelligence Surveﬂlance Act

‘18 of 1978 (50 USC 1801(a)(4)) is amended by in-

19 serting “, the mtexjnatlonal proliferation of weapons
20  ~ of mass destruction,” after “international fer-
2t .,rlorism” | | | | _

. 22 . (2) AGENT OF A FOREIGN POWER. ——Subseetmn '

N 23 (b)(l) of such section 101 is amended—
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11 o
(A) in subﬁafagraph (B), by striking “or”
at 'the end ‘ o '
: (B) in éubparagx_'aph (G, by striking “or”’
-at the end; and | v
(C) by adding at the end the following new
'subparagraphs: |
. ‘(D) engages m the international prolifera-
éio_n of Weapons 6f mass destruction, or activi-
ties in préparatibn therefor; or |

“(E) engages in the international prolifera-

“tion of weapons of mass destruction, or_activi-
' ties in preparation therefor, for or én behalf of
a foreign power; or”’. ' _ . .
3) FOREIGN INTELLIGENCE INFORMATION.— -
Subsection (e)(1)(B) of such section 101 is amended
by striking “sabotagé or mternétional terrorism”
and inéerting “sabotage, international terrorism, or
the international proliferation of weapons of mass |
des.truétidn”. |
" (4) WEAPON OF MASS DESTRUCTION.—Such
section 101 is.amended by inserting-after.subseétioh |
(0). the following:
“(p) ‘Wéapori of mass déstmction’_mearis{——-
“(1) any destructive device 'described in section -

921(a)(4)(A) of title 18, United States Code, that is




O\HEN\HEN08148 xm! . : SLC.

12
1 | intended or Has the capability to cause death or seri-
| 2 ~ ous bodily injury to a signiﬁcant number of people;
3 “(2) any Weapon that is designed or intended to
4 ~ cause death or éerious bodily injury through the re-
5 lease, dissémination',xor impaét of toxic or _poisonous'
-6 chemicals or their precursors; '
7 “(3) any weapon involving a biolbgiéa_l agent,
8" " toxin, or vector (as such terrﬁs are 'defir'led' in section
9 178 of title 18, United States Code); or
10 ‘f(4) any Weai)on that is designed to release ra-
11 - diation or radioactivity at a : level dangerous to
12 human life”.
13 (b) USE OF INFORMHON.— |
14 (1) IN GENERAL.—Section 106(k)(1)(B) of the
15 Foreign Intelligence Surveillance Act of 1978 (50 - |
16 US.C. 1806(-1{.)-(1)(3)) is amended by striking “sab-
17 . otage 6r international terrorism’ and inserting ‘‘sab- .
18 otage, international terrorism, or the international
19 proliferation of Wéapons of mass destruction”. |
20 o (2) PHYSICAL -~ ' SEARCHES.—Séction
21 305(k)(1)(B) of such Act (50-U.S.C'. 1825(k)(1)(B))
22 is amended by étriking “sabotage or international
23 terrorism” and inserting “sabotage, international
2% terrorism, or the international prolifefatidn of weap-

25  ons of mass destruction”.
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(¢) TECHNICAL AND: CO_NFORMING AMENDMENT.—;

Section 301(1) of the Foreign Intelligence Surveillance

Act of 1978 (50 U.S.C. 1821(1)) is amended by inserting

“ ‘weapon of mass destruction’,” after ‘“*“person’,”.

SEC. 111. TECHNICAL AND CONFORMING AMENDMENTS.

On page 84, line 12, strike “and 109” and insert
“109, and 110",

* On page 87, line 12, strike “and 109” and insert

:4(109, and 1107, ' ) " L ._..._._..__i___._i_..._......- .

~ On page 87, line 21, strike “‘and 109” and insert
“109, and 110”. | '

- On page 88, line 10, strike “énd 109" and inseff' .
“109, and 110”. |
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AMENDMENT NO._ - Calendar No.

Purpose: To require that certain records be submitted to
Congress

IN THE SENATE OF THE UNITED STATES—110th Cong., 2d Sess.-

S.2248

To amend the Forelgn Intelligence Surveillance Act of 1978,
to modernize and streamline the provisions of that Act
and for other purposes.

Refeérred to the Committee on A and
ordered to be printed '

Ordered to lie on the table and to be printed -

AMENDMENT intended to be proposed by Mr. ROCKEFELLER
(for himself and Mr. BOND)

Viz:

-t

" On page 56, strike line 14 and all that follows
'through page 57, line 14, and insert the following: |
_ (b) REPORTS' BY ATTORNEY GENERAL ON CERTAIN
OTEER ORDERS.—Such éeetion 601 is farther amended
by addmg at the end the follomng
“(c) SuUBMISSIONS TO . CONGRESS. —The Attorney

General shall submit to the coxmmttees of Congress re-

e N LA L B W.N

ferred to in subsection (a)—
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| “(1) a copy of any decision, order, or opirﬁon

2 issued bj‘r the Foreign Intelligéhce Surveillance Court

3 or the Foreign Intelligence Surveillance Courft- of Re-

4 view that includes Signiﬁc_ant construction or inter-
5 pretation -of any - provision of this Aect, and ahy
6 pleadings, applications, or memoranda of .law assoei-

7 ated With such decision, order, or opinion, not later
'8 . than 45 days after such decision, Qrder, or opinion
9 is issued; and | o
10 C42) a copy"of any such deciéion, order, 6}‘ opiﬁ- '
11 ~ lon, and the pleadings, applications, or memoranda -
12 “of law associated with such decision, order, or opin-
13 ion, thét was issued'during- the 5-year period'ending
14 on the date of the enactment of the FISA Amenci—
15 ments Act of 2008 and not previously submitted in
16 a réport under subsection (a). ‘ .
17 “(d) PROTECTION OF NATIONAL SECURITY.—Thé
18 Attomey General, in conéultat__ion with the Director of Na-

" tional Intelligence, Ihay authorize ‘rédactions -of materials

 described in subsection (¢) that are provided to the com-
mitt_eés of Congress referred to in subsection (a), if such
redactions are necessary to protect the national security
of the United States and are limited to particularly sen-
si_tivé sources -and methods information or the idéntities

~ of targets.”.
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{e) DEFINITIONS.—Such section 601, as amended by

oo

subsections (a) and (b), is further a-mcnded by adding af
the end the following: | '
“(e) DEFINITIONS.—In this section:
~ “(1) FOREIGN INTELLIGENGE SURVEmLANGE ‘
COURT; COURT.—The te_rrﬂ “‘Foreign 4Intellilge'nce
-Surveillance Court’” ;ﬂeans fhe cﬁﬁrt estébliéhed by

section 103(a)

NN RN P - Y. T N P R

“(2) FOREIGN ]NTELLIGENCE SURVE]LLANCE ,
10 - COURT OF REVIEW COURT OF R.EVIEW ~—The term
11 ‘Forexgn Inteligence Surveillance Court of Review’ -
12 means the court e'st-ablished‘by seépion 103(b).”.
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| B'éfhahu, _T s"':e_d"éy

. From: __Qavidso'n,_M (In'telligencefl;__ ' @ssqi.seqate.gov]j : .' LJ( :
Sent: . Tuesday, February 05, 2008 3:28 PM

To: Eisenberg, Jotin A
Ce:  Demers, John; Livingston, J (Intelligence)

Subjept:‘RE: Challenges/Enforcement — Directives . -

~ Evenifthe due process standard remained, should the court at least also be aq}thorized%to grant an extension
with the consent of the parties? ' '

For example, in setting a briefing schedule bqtﬁ the Goyefnment and the provi_d'ei', in a particular case, might
. agree that because of the complexity of a particular case additional time.is needed. Or, they may be negotiating
"“a resolution. ‘Or they may agree that another case, pending decision, will resolve their dispute.

- From: Eisenberg, John [mailto:John.Eisenberg@usdojigov] .
* Sent:Tuesday, February 05, 2008 3:09PM -~ . - .
To: Davidson, M (Intelligence) =~ - : ' .o
", Cc: Demers, John; Livingston, J (Intelligence) :
Subject: RE: Challenges/Enforcement - Directives
In.general, we (or' perhap$'t Shiotild say 1) think that the time fimit should be rigid. | dcknowledge that there may
be circumstances where due process may. require an extension. While I'don't know that the statute has to have
that exception written in it (a court 1 think would read it into the statute), | cah understand why oné might think that
the statute itself should-recognize this possibifity. But given what is at issue, 1 don't think less than this standard— .
mandated by the Constitution—-ought to justify additional time. |also do not want to constitutionalize things, but |
- think of that as a circumstance in which a court says that the Constitution requires X, Y, or Z. That stops’
.Congress from acting. | don't think that covers Congress saying that an extension is permissible when the

Constitution requires it. But | am happy-to drop that part too as unne'cessary!

From: Davidson, M (Intelligenée)Emailto: ' _ @ssci..senate—.govD‘ b [ B
- Sent: Tuesday, February 05, 2008 2:09 PM ' ‘ b
. To: Eisenberg, John .

Cc: Demers, John; Livingston, J (Intelligence)

Subject: RE: Challenges/Enforcement - Directives

JohnE,,

Not wishing to unduly extend the correspondence, what I still can’t comprehend is why Congress would turn.

each and every question about an extension in directive cases into a constitutional case — is the extension

required by the due process clause? -- given that there may be a host of practical reasons, often of interest to-

the Government, why a rigid time limit won’t work. ' -

As a matter of general philosophy, I'm going to guess that from time to time, at least, you.think that the federal

. .courts have gone astray when they find new requirements in constitutional provisions. | may be less troubled
by that, but | do think that constitutionalizing (terrible word) the law of extensions goes too far.

I'had always thought that “compelling” is a tough standard: What would take it a notch up?

Mike

13

5/15/2008
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From. Elsenberg, John [mallto John. E:senberg@usdo; gov]
"'Sent: Tuesday, February 05, 2008 12:19 PM- ‘

-To. Davidson, M (Intelhgence), Derners, John

Cc Olsen, Ma};t,hew, Livingston, J (Intelhgence), Healey, C (Intelhgence), Rxce, K (Intelhgence), Starzak, Ahssa b L’

. (Inteltigence);}
, _Subject. RE: Challenges/Enforcement -~ Dlrectlves

A Mlke

‘ Thanks 1 worry that this language would be too ﬂex1ble given: what is at stake here. | suppose we were Iookmg

for a strong statement from Congress that a. compelhng reason would be one that was requured by the - =
Constitution and no more.

. John ; C - "

- From. Davidson, M (Intelhgencegmaﬂto : ‘ @ssci.senate.gdv]) l)g
o Sent: Tuesday, February 05, 2008 11: 59 AM ‘ ' :
To: Demers, John

Cc: Olsen, Maithew; Livingston, J (Intelligence); Healey, Cc (Intelhgence), Rice, K (Intelhgence), Starzak Alissa: :
(Intelligence) isenberg, John - : bé )

"Subject: RE: Challenges/Enforcement - Durectuves

T A R A R e S a e b s

' Just talked wuth Jack about pendxng matters — .

Let's say - unless the judge, by order, for comgelhng reasons stated extends the time if: necessary.” So, no

" trivial reason or mere convemence, bat for compellmg reasons which the court has to write-down.

Mike

;.. From: Dévidson, M (Intelligence)

Sent: Monday, February 04, 200 8: :01 PM.

- To: 'Demers, John'

Cc: Olsen, Matthew; Livingston, J (Intefligence); Healey, C (Intelligence); Rice,; K (I:ﬁ,te'liigence)'; Star;ék, Ali_sse _

‘(Intelligence)f” Elsenberg, John : ’b L
Subject: RE Thallenges/Enforcement Dlrectcves -

John:

Thanks for 'getting back.

: ,The court, | imagine, had to write its rule in terms of the Constitution because it decuded that only by mvokmg
‘the Constitution could it amehorate the rigidity of the statute.

it would be terrific to decide both challenges and enforcement proceedings in 30 days. The question is whether
every questzon about an extension — and in litigation we all know that there are circumstances that warrant
them, e.g., anillness, a priority (NSD lawyers may be diverted to another more pressing matter), the pendency

.of another case that may resolve the dispute — would have to be decnded in constitutional terms whether there
) |s a due process violation. T
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St lmagme on thrs one both the Amencan Constntutxon Socuety and’ The Federahst Soczety would agree Of all
matters that should not become a constitutionat decnsron one is whether three or five or ten more days is -
needed forpa rtxes to present their arguments and for the court to acton them ' :

t'snota matter of weakenmg a standard but of recognizing, | beliéve, that of all the important things for which

the due process clause should be invoked, deciding whether an NSD or provider Iawyer’ s bout.with the fiy; or

~ - the judge’s, is not one. Requiring that these matters,“pe decided in 30 days unless, for reasons stated inan- ~
o order the court, determmes that addmonal time is needed, with due regard for national securm/," or somethmg
" -like that, would achleve the objectlve :

- Mike

From: Demers, John [mallto" USdO] gov] -

Sent: Monday, February 04, 2008 7:13

. ‘Toz Davidson, M (Intelligence) * ’ L
"Cc: Olsen, Matthew; Livingston, 3 (Intelllgence), Healey, C (Intelhgence), Rice, K (Intelhgence), Starzak, Ahssa R
(Intelligence)t” Eisenberg, John é é
Subject: RE: Challenges/Enforcement - Directives

"~ Mike,

- Thank you for all your work on this. i-too am dlsappoxnted that the current Senator R0ckefellerl Senator Bond
draft would not simply be agreed to. | thought that the 30-day period with the possibility of.an extension as
* modelled after the court's own rulés was quite reasonable: ~Fhisis: particalarly-true-in light of the importance of the
- collection that would be at issue and that would not be on-going in the circumstances to which the time periods
would apply. Thirty days is-a tremendous lengthening beyond the clirent 72-hour requirement. ‘Every day that
.we're not collecting the intelligence means not only a delay, but also the chance we may never get that :

intelligence at alll, or not get.itin time to act upon it. Thus, I'm concerned with any weakening of standard for.
" extensions beyond that which the Constrtutlon requrres

John

From: Davidson, M (Int'elligence)ﬁmallto ' .@,ssci.senate.govﬂ L,é ‘

* Sent: Fiiday, February 01, 2008 4:24 PM- ST
To: Demers, John -

- Cet Olsen, Matthew; Livingston, J (Intelligence); J&-lealey, C (Intelligence); che, K (Inte]hgence), Smrzak Alrssa
(Intellrgence),r E;senberg, John -bév
Subject: RE Chalienges/Enforcement - Dlrectlves

John,

“lam attaching the modn“ed amendment, which includes the language that grew out of the exchange below,
providing for a decision “not later than 30 days after being assigned the petition, unless the judge, by order-for
reasons stated, extends that time as necessary to comport with the due process clause of the fifth amendment
to the Constitution of the United States.” :

We were hoping that the amendment to the challenges/enforcement provision {a copy of which is attached)

. was one of several that could be accepted by agreement. That didn’t happen. There was an objection.based on
Zthe limitation of the extension power to when required by the due Jprocess clause. So, now the amendment is

set down, under the UC, for debate and a vote.

Jack, Kathleen, and 1 spoke this morning, and | said that | would share with all my concerns and a suggestion.
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_Overali, thns is the kmd of matter that I'm sure Members wrl! want the combined legal Executlve/ Legrslatrve
Branch brampower among us to find a solution that won’t requrre a Senate vote .

As.drafted, it would require the FISC to: go through a.constitutional analysis on every extension matter in
‘challenges and enforcement proceedings. There are, of course, lots of reasons why additional time mlght be
‘needed. Some cases may be more complex than others. The judge may be engaged in other FISC cases that
.have greater national security significance. The govemment and the carrier might-need time to negotiate an
: ’accommodat;on The court may be considering a related case, the decision in which mught guide, if not control,
. .the outcome. The issues might be difficult and although a decision could be reached without offending
.fundamental falmess a couple of more days mlght allow for a better or at Ieast better reasoned decrsron And

so on. : : : :

: lhadn t been thinking about the AEDPA mentioned in your note, and didn’t get to look at it until today. The.

s .A.__M._iAEDPA 28 USC 2266, provides for determinations in at least 120 days, and for an additional 30 days based on -
, . the service of the “ends. of justice,” which mclude such factors as the novelty of issues’and the ‘complexity or

unusualness of the case, among others Although one of the listed factors, “a mlscarr(age of justice,” could
readily be translated into due process terms, and perhaps the concerns abaut * unreasonableness” might also, -
the judge isn’t bemg asked to frame the extension questron m terms of the due process clause. -

| thmk that saying the decision.should be i in 30 days, and requiring reasons for an extension, wrll work to convey
what the Congress in the legislation expects. Perhaps it could be embellished as follows: “extends that- timeas -
- ‘necessary, with due regard to national security.” ‘Maybe there are other words that would work, but we
~'shouldn’t turnall’ extensnons mto coRsttutional issues. {The reason the FISC had to do that with the 72 hour
: requrrement i believe, is that would have been the only basis that they could think of to provide-an exception to
" arigid statutory requurement But here, as we're writing the !eguslatlon there is no need to bring the "
Constitution to it, and there needs to-be flexibility to take account of the various reasons why a deadline cannot
or should not be met.) :

. :So, in the interest of getting-to an answer that doesn't elicit en-objection, requiring debate and a vote = while .
there are much bigger fish to fry that will require debate and votes, suggestions will be welcome.

. Mike
From: Demers, John [ma:lto!: @usdoj.gov]
-.Sent: Thursday, January 31, 2008 2:30 Pﬁ

To: Davidson, M (Intelligence) : ‘ .
Cc: Olsen, Masuhew Livingston, J (Intelligence); Healey, C (Intelligence); Rice, K (Intelhgence), Starzak, Alissa
(Intefligence); JElsenberg, John b L
Subject: RE: Chaﬂenges/Enforcement - Dll’eCtIVES : o . ’ .

Mike,

Thanks. It would be a real help to have this provision in there. | do think that 30 days would. be more than
enough time to see a challenge through. The pressure is on us after all to get the breifing done. As for the
escape hatch language, Congress has placed such limitations on courts in the past (like AEDPA), and courts
assume that they can extend the time if Due Process requires. So why not track that conc'ept directly rather than
using the more ambiguous “informed and fair decision"? So it would say something like, "unless the judge, by
order for the reasons stated, extends that time-as necessary to comport with the Due Process Clause of the anth
Amendment to the Constitution.”” '

5/15/2008




SN IR _, , - : Page’5 of7".

.- Thanks, -
; John

- From:: Davidson, M (Intelligence)][mailto: @ssci.senate. gov]j bz
Sent. Thursday,. January 31, 2008 12: 37 PM .
. To: Demers, John : - N
-Cc: Olsen, Matthew; vamgston, ] _(Intelllgence), Healey, C (Intelllgence), Rxce, K (Intelllgence), Starzak Alissa
(Intelhgence), . , . . '
" "Subject: FW: Challenges/Enforcement - Dlrectlves o ‘ ‘ ; b o

“John: _
j 'We've'been working with Jack and Kathleen to try to resolve valrlbus amendments

- One of those isan amendment that Senator Bond filed last Fnday, Senate Amendment (SA) 3941 onv expedlted
review of challenges to directives. It would take the PAA provisionon the dispositian of frivolous challenges,

'-.~ and the further time limit on the con51deratlon of challenges on the ments .and insert it into the- paragraph in-
" the pendlng bill on challenges ' :

N Inour conversations here, one thi'ng we have discussed, apart from‘anything on friyoloils challenges (and aword -
‘ina moment about the use of the term frivolous), that there is no reason to have a disparity between the
. challenge paragraph and the enforcement paragraph on time rules for the plenary consideration of petitions.

=rz=-= =(:0f:course, there is no reason to have a provnsron on frivolous govemment enforcement petltlons,whxch woutld: -2 L

‘never happen, nght?)

Jack and Kathleen are now looking at the attached draft whlch I've prepared ‘with Alissa. The thinking behlnd
‘the draft is described in my e-mail below to Jack and Kathleen. Even while it is bemg reviewed here; we'd like to
ask for your thoughts.

One question that we've received from other colleagues has been about the use of the word frivolous, such as
~ what does it really mean. That leads to a thought, not included in the attached but one that we'd like to
_ consider, to import all or part of the Rule 11 standard, one that the district judges who comprise the FISC have
. expenence in applying, as follows:

“(D) PROCEDURES FOR INITIAL REVIEW. —The judge shall conduct an initial review within 5 days after
being assigned the petition. If the judge determines that the petition consists of claims, defenses, or

- other legal contentions that are not.warranted by existing law or by a nonfrivolous argurment for

- extending, modifying, or reversing existing law or for establishing new law, the judge shall immediately
deny the petition and affirm the directive or any part of the directive that is the subject of the petition
- and order the recipient to comply with the directive or any part of it. Upon making the determination or
promptly thereafter, the judge shall provide a written statement for the record of the reasons for a
detenmnatxon under this paragraph.

“(E) PROCEDURES FOR PLENARY REVIEW. — Ifthe judge determines that the petition does not meet
the standard in paragraph (D) and instead warrants plenary review, the judge shall affirm, modify, or set
aside the directive within 45 days of being assigned the petition, unless the judge, by order for reasons
stated, extends that time if necessary to render an informed and fair decision. Unless the judge sets aside
the directive; the judge shall immediately affirm or affirm with modifications the directive, and order the
recipient to comply with-the directive in its entirety or as modified. The judge shall provide a written

* statement for the records of the reasons for a determination under this paragraph.
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- - So, 'please take a look at the attached, as well as the altérnative pézagraphs above, and 16t us know. ‘This
is'something that we’re trying to resolve ini the next couple of hours. Much. appreciated-as always.

! Mike

“From: Davidson, M (Intelligence) )
Sent: Thursday, January 31, 2008 10:49 AM .
To: Livirigston, J (Intelligence); Rice, K (Intelligence)
_ Cc: Healey, C (Intelligence); Starzak, Alissa (Intelligence)

.Subject: Challenges/Enforcement -- Directives
. Jack and Kathleen, ~

: Here is proposéd language. In addition to t'.‘iming matters; there are a couple of small changes to make consisterit - ‘

- - the provisiojis governing ¢hallenges and enforcement. For example, in the challerige pardgraph there had been

- specific reference to-the modification of directives, but not in.the enforcement paragraph. It should be'in'both. In

. the enforcement paragraph, there is specific reference to reviewing for compliance with paragraph (1) as well as
section 703 ‘as a whole; that’s not irf'the challenge paragtaph. The specific reférence-to-paragraph (1) is~ -

- superfluous because it is subsumed in the general requirsment of meeting the requirements of the section.

~ Onthe main matter — . e P S

I took home last night the FISC rules, marked draft but noﬁethel'ess*public, :

' released in October, on the rules for PAA directive challenge cases.

'The FISC obviously was troubled by the rigidity of the PAA provision requiring a
decision at a fixed time. TIts dr-af’c' rules have an escape: "The 72 hour period may
be extended if necessary to provide due process of law or otherwise-comport. with
“the Constitution of the United States."” : :

In other words, Congress should not be instructing an Article ITI Court to act so
quickly that it can't provide due process. Rather than bringing the Constitution
into this, the proposal below simply provides that that the judge may provide for
additional time for the plenary decision (not the is-it-frivolous one) if by order,
with reasons stated, the judge determines that ‘additional time is needed for an
informed and fair decision. ’

In drafting this, I also think we need to be practical about the time needed to
receive briefs, hold a hearing, and render-a decision on the plenary issue, which
could involve both significant statutory and constitutional issues.” The proposal
-below is for 45 days. ‘ ‘

Let’s discuss.

Mike

(4) CHALLENGING OF DIRECTIVES

(C) STANDARDS FOR REVIEW.-- A judge considering a petition to modify or set aside a directive
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' may grant such petition only if the judge finds that the directive does not meet the requirements of this -
. se.ctic_m, or iS.Oﬂ}ﬁrwiSG,umanlll.' ' . ' L '

(D) PROCEDURES FOR INITIAL REVIEW. - The Judge shall conduct an initial review. within 5
days after being assigned the petition:” If the judge determines that the pefition is frivolous, the judge .
- 'shall immediately deny the petition and affirm the directive or any part of the directive that is-the subject” -
" of the petition and order the recipient to comply with the directive or any part of it. Upon making the -
. deterniination or promptly thereafter, the judge shall provide a written Statement for the record of the
- reasons.for a determination under this'paragraph. B . C
_ " {(E) PROCEDURES FOR PLENARY REVIEW, — If'the judge determines that the petition isnot.
frivolous, the judge shall affirm, modify, or setaside the directive within 45 days of being assigned the
‘petition, unless the judge; by order for reasons stafed, exterids that time if necessary to render an. -
.informed and fair decision.. Unless the judge sets aside the directive, the judge shall immediately affirm

- or affirm with modifications the directive, and order the recipient to comply with the directive in its

' . .entirety or as modified. The judge shall provide a written statement for the records of the réasons for a

| determination under this paragraph,

* (5) ENFORCEMENT OF DIRECTIVES .

; (C) STANDARDS FOR REVIEW. — A judge considering a petition shall issué an order requiring the

~ electronic communication service provider to comply with the directive or any part of it, as issued or as
-modified, if the judge. finds that the direcfive meets the requirements of this section, and is.otherwise-

- ((3)] PROCEDURES FOR REVIEW. — The judg‘e shall render'a ,detefmmatioﬁ within 45 daysof

" .being assigned the petition, unless the judge, by ordér for.reasons stated,-extends that time if necessary |

to render an informed and fair decision. The judge shall ‘provide a written stateinent for the record of the
. Teasons for a détermination under this paragtaph. ' :
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Re: Whitehouse Assessment Compliance Modification (Revised) R . Pagel of 1

' Berhauu, Tsedey

‘.F'ro'm':' Liviogston-J(lnteﬂigenee)[_/. - '_ | j L‘o

Sent: Saturday, February 09, 2008 11:09 AM ' . ' \O 1
-To: Tucker L (Intelligence); Harold_H. Klm@who eop.gov; Rlce K(lntelllgence) : W@"
-~ Ce: " Demers, John; Eisenberg, John}_ .., . _ _ ﬂWlIham A Burck@who eop gov, - \pg

Margaret_B._Stewart@ovp.eop.gov; John_G._Emnli ng@who eop. gov
Damel P. _Meyer@who.eop.gov; Abegg, John' (McConnell)

. Subject Re: thtehouse Assessment Compuance Modification (Revnsed)

Mmor suggestxons We should strike "FISA" and insért Foreign Intelligence Suveillance" to make it consxsteut with the way
...that term is used in the | blll and in. the FISA statute Also, there should be.a comma, after the word. “rules'. since it's.in-a list. - T —

The change to court-approved“ procedures makes sense, because 1t's more understandable than the proposed "approved
procedures by agencies acting pursuant thereto." That makes it clear that we are only talking about targeting and
‘minimization procedures submitted by the government to the the court for approval and not any other agency procedures that
have applicability to FISA or collection, but no FISC inovolvement, e.g,, the AG National Security Investigative Guidelines:

. ' Sent from my BlackBerry Wireless Devrce

| ——— Original Message -
. From: Tucker, L (Intelligence) - '
To: 'Harold "H. Kiin@who.e eop gov' <Haroid H.- Km@who €0p.gov>; Lrvmgston, J (Intelhgence) Rice, K- (Intelligence)
Cc.’ Zb),usdoi gov'§ —@usdo_y .gov>; 'John Eisenberg@usdoj.gov' <John. Eisenberg@usdoj.gov>; b a_
_William_A. - Burck@who.eop.gov' <William_A, _Burck@who.eop.gov>; :
‘Margaret B._Stewart@ovp.eop.gov' <Margaret B. . Stewart@ovp. eop. gov>; ‘John G _Emling@who.eop.gov' LL

<John' G, _Emling@who.eop. gov> ‘Daniel_P. Meyer@who eop gov <Daniel_P. Meyer@who €0p.gov>; Abegg, John
(McConnell) ]

Sent: Sat Feb 09 10:53:30 2008 '

Subject: Re: Whitehouse Assessment Compliance Modiﬁcation (Revised)

Soon 1anguage in comparing the two we're looking at a slxght ‘tweak at the end, correct? I believe DOJ never got back
- officially to Pelofsky on this, correct? If that's right, give us the reasons for the change and the concerns you have, we'll work
‘with his staff on Monday and if need be later in'the day we'll ask DOJ to get back to Pelofsky directly with the concems.

- —-- Original Message -—---
From: Kim, Harold H. <Harold H. Kun@who eop.gov> :
To: Tucker. L (Intelligence); Livingston, J (Intelligence); Rice, K (Inteiligence) : ' :
Cel .. Wusdoj.gov 4 __@usdo; .gov>; John. Eisenberg@usdoj.gov <John. Elsenbcrg@usdql gov>;
__} Burck, William A. <William_A._Burck@who.eop.gov>; Stewart, Margaret B. | ‘@,

e <Margaret B, Stewa.rt@on €op. gov>; Emling, John G. <John_G. Emlmg@who eop.gov>; Meyer, Daniel P. \D é

~ <Daniel_P._ Meyer@who.eop.gov>; Abegg, John (McConnell)
" Sent: Sat Feb 09 08:43:38 2008
.Sub_]ect Whitehouse Assessment Compliarice Modrﬁcanon (Revxsed)

"Louis, Jack and Kathleen: Please find below a revised version of the thtehouse Assessment Compliance modxﬁcatlon that

incorporates comments from DNI and DOJ. Sorry that { can't send changes in redline since I'm on my blackberry.

Also, it is our understandmg that acceptance of this language is predicated on thtehouse s agreement to be with us on
cloture and final passage. Please confirm. As always, don't hesitate to contact us with questions.

“Nothing in thls Act shall be considered to reduce or contravene the inherent authonty of the FISA Court to determine, or
enforce, compliance with its orders rules and court-approved procedures.”

N




Re: Whitehonse Assessment Compliance Modification (Revisedy N © Pagelofl. =~

_ ‘Hughes, Richard

.From Livingston, J (lntelligen'ce) T _@sscr senate gov]

-Sent Saturday, February 09, 2008 12:43 PM ‘ : ~

-To:' Harold_H. Kfm@who eop.gov; Tucker, L(lntelhgence), Rice, K(Intelhgence) ' b Z‘ :
Ce: - Demers John Elsenberg, John[ , - JWlham A Burck@who eop gov LG

. Macgaret B._Stewart@ovp.eop.gov; John _G:_Emiling@who.eop. gov
Daniel_P. Meyer@who eop.gov; Abegg, John (McConnell)

' Sub;ect Re: Wh|tehouse Asséssment Compliance’ Modnfcatnon (Revised)

Is there any concern that the néw language mlght have art adverse unpact on the carriers since we've deleted the reference to .
' agencres"’? - . :

Sent from my BlackBerry Wireless Devrce

* e Original Message -—-

" Fromt: Kim, Harold H. <Harold_H. Kun@who €0p.goV>. '
To: Tucker; L (Intelligence); Livingston, I (Intelligence); Rice, K (Intelhgence)

Ccflohn Demer?@usdq govl __Busdoj.gov>; John Eisenberg@usdaj.gov <John. Elsenberg@ustJ gov> o g
Burck, William A. <William_A. . Burck@who.eop.gov>; Stewart, Margaret B. b =
_<Margaret B. Stewart@ovp eop.gov>; Emling, John G. <John_G. Emlmg@who €0p.gav>; Meyer Daniel P. \OL
" <Daniel P._Meyer@who.eop.gov>; Abegg, John (McConnell)

Sent: Sat Feb 09 08:43:38 2008 . e e e
SubJect Whitehouse Assessment Complxance Modification (Revxsed)

. Lours, Jack and Kathleen: Please ﬁnd below a revised version of the: Whltehouse Assessment Comphance modrﬁcatron that

mcorporates comments from DNI and DOJ Sorry that I can't send changes in redline smce I‘m on my blackberry

.Also', it is our under‘standing that acceptance of this language is predicated on Whitehouse's agreement to be with us on
cloture and final passage. Please confirm. As always, don't hesitate to contact us with questions.

: "Nothing in this Act shall be considered to reduce or contravene the mherent authonty of the FISA Court to determme or
enforce comphance with its orders, rules and ‘court-approved procedures.”

96
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- Kel whitehouse Assessment Compliance iviodification (Kevisea) : - rage 1011

. Hughes, Richard

" From: Tucker, L(Intelhgence i @SSCl.Senate. GovD LG
‘Sent:  Tuesday, February 12, 5008 8:47 AM
To: Harold_H._Kim@who.eop.gov; Livingston, J (lntelhgence) Rice, K (Intelligence)
Cc: Demers, John; E|senberg, JohnC Wlham A, Burck@who..eop.gev; . : bQ
Margaret_B: Stewart@ovp eop.dov; John_G. Erﬂ'\ ng@who egp.gov; .- b 6

Daniel_P._Meyer@who.eop.gov; Abegg, John' (McConneli)
" Subject: Re: Whitehouse Assessment Cprupliance Modification (Revised)'

, Marguret/Johrl, need to hear back from you with ‘Admin position on this now. It's first amdt up.at 10am. '

_—---Original Messag¢ —---

Fromi: Tucker, L (Intelligence) , ‘

To: Harold H. Kim@who:eop.gov' <Harold _ H. Klm@who €0p. gov> lemgston, J (Intelhgence), Rice, K(Intelhgence)
- ey uusdoj gov' {:g b)usdoy gov>; John. Elsenberg@ustJ gov' <John. Exsenberg@usdoy gov>; b 2

'szm A, Burck@who.eop.gov' <William_A.: Burck@whe.eop.gov>;
argaret B. Stewart@ovp.eop.gov' <Margarct B. _ Stewart@evp.eop.gov>; ‘John_G._Emling@who.eop.gov' b(

<John G._Emling@who.eop.gov>;'Daniel_P. Meyer@who eop.gov' <Daniel P. Meyer@who €0p.gov>; Abegg, John
(McConnell)
Sent: Mon Feb 11 18:56:56 2008
Subject: Re: Whltehouse Assessment Comphance Modification (Revised)

e ""Here is new language agreed'to by Senator Whltehouse Please grve us official Admm posmon asap. 'I'harﬂ<s e

N othing in thls Act shall be considered to reduce or contravene the inhierent authority of the Fore;gn Intelligence Surveillance
Court to determine, or enforce, compliance with an order or a rule of the Court or with a procedure approved by the Court.

—— Ongmal Message —-—

Fram: Kim, Harold H. <Harold H. me@who €op.gov> _

To Tucker L (Intelligence); Livingston, J (]ntelhgence), Rice, K (Intelhgence) : 2\

_{@usdoj.gov <, stJ .gov>; John.Eisenberg@usdoj.gov <John. Eisenberg@usdoj. gov> \‘(J

Burcﬁc/ William A. <William_A._Burck@who.eop.gov>; Stewart, Margaret B. - ’

<Margaret_B. Stewart@ovp.eop.gov>; Emling, John G. <John_G. - Emling@who.eop.gov>; Meyer Daniel P. : b é

<Daniel_P._Meyer@who.eop.gov>; Abegg, John (McConnell)

Sent: Sat Feb 09 08:43:38 2008

Subject' Whltehouse Assessment Comphance Modification (Revised)

: Louis, Jack and Kathleen: Please find below a revised version of the Whitehouse Assessment Comphance modification that
incorporates comments from DNI and DOJ. Sorry that I can't send changes in redline since I'm on my blackberry.

Also, it is our understandmg that acceptance of this language is predicated on Whitehouse's agreement to be with us on
cloture and final passage. Please confirm. As always, don't hesitate to contact us thh questions.

“Nothing in this Act shall be considered to reduce or contravene the inherent authority of the FISA Court to determine, or
enforce, compliance with its orders, rules and court-approved procedures." '
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Berhanu, Tsedey

From: Davidson, M (lntelligence)‘: _ - _ 3 _ bé
Sent:  Friday, February 15, 2008 1:52 PM ‘
To: Benjamin Powell; Demers, John; Eisenberg, John; Nichols, Carl (CIV);[ v :;Gerry, '53

Brett : ' b g

Cc: Livingston, J (Intelligence); Healey, C (Intelligence); Rice, K (Intelligence); Starzak, Alissa.
(Intelligence); DeRosa, Mary (Judiciary-Dem); Rossi, Nick (Judiciary-Rep)

Subject: FISA, next week

TN

Ben, John D., John E,, Carl,.L . jand from our alumni list, Brett, FYI): e le

{ mentioned to Ben just before yesterday’s hearing, at which the DNI testified, the interest here in beginning
discussions to resolve House-Senate differences.

To launch the discussions, the initial discussion next Thursday afternoon, FYl, is proposed to be a congressional
discussion — bipartisan, bicameral (Intelligence and Judiciary, and leadership staff, both Houses), as an
opportunity for concerned staff, both Houses to spend a couple of hours identifying guestions.

To be followed the following morning, ODNI/NSA/DOJ invited — next Friday, February 22, 10 am, HPSCI to host.
it would be good, | believe, to planona long morning or even the better part of the day, and be prepared to
continue over the weekend, or certainly on the following Monday. There is a great desire to be able to present
- to Members when they return on Feb. 25 any resolution of issues that can be achieved and a delineation of
those that remain to be resolved.

We've been very grateful for your active participation in all that has preceded. This might seem Pollyannish, but
I’'m actually optimistic that we can‘ﬁnd a path. ;

I'll be away Tuesday and Wednesday. Jack, | believe, will be here starting Wednesday. {: :fvill be here .54'

throughout the week, and probably would be the best person with whom to be in touch regarding any fine
‘tuning on time, etc. ' S

Mike

ZneInnno - . ' q(}




Farris, Bette
' ;Sub'jec..t:
. Start:
. End:
Show Time As:

'Recurrence:

- . Meeting Status:

Required Aftendeési
: Optional Attendees:

AG s Offce

“AG will call Cong. Lincoln
"'AO ‘Brett Gerry pOJd: Jo

Congreséionél Call

- Thu 2/28/2008 4:30 PM
- Thu 2/28/2008 4:40 PM

Tentative
(none)

Tentatlvely accepted

. Gerry, Brett ; Demers John; Benczkowskl BnanA(OLA)

Elsenberg, John

Davis POC:. Monica Hayden%0 %
hn-Demers, John Eisenberg pttonal rian Benczkowskl

_b;

9




' ., Farris, Befte

- Subject: ' quéted: Congressional Call
Cstart  Thu 2/28/2008 5:30 PM
.E.ndv: Thu 2/28/2008 5:40 PV
Recurrence: (none)
* ..Meeting Status: Accepted
Required Attendees: Gerry, Brett; Demers, John; Benczkowski, Brian A (OLA); Eisenbérg; John
_AG's Office. . L _ - - o _
AG will call Cong. Earl Pomeroy. POC? Stacy Austad 2 b@

. AO: Brett Gerry DOJ: John Deniers (Mandatory), Brian Benczkowski, John Eisenberg (Optional)




. Farris, Bette

~Subject: Updated: Congressional Call
start: Fri 2/29/2008 10:00 AM
End: = | Fri 2/29/2008 10:10 AM
Recurrence: - (none)
E Meeting Status: ' Accepted . _
Required Attendees: Gerry, Brett ; Benczkowski, Brian A (OLA); Elsenberg, John; Demers, John
Optional Attendees: Gerry, Brett
. AG's Office ‘9 b{,

- Congressman:Allen Boyd will call  POC: Robin Nxchols
‘AQ: Brett Gerry DOJ: Brian Benczkowski, John Elsenberg, John Demers Brett Gerry (Optxonal)

\_(’)T) '




Farris, Bette

s Subject: - . Updated: Congressional Calls

Start: . Fri 2/20/2008 2:45 PM
End: : Fri 2/29/2008°3:25 PM
Show Time As: - Tentative :
Recurrence: N (none) "
Meeting Staids: : Tehtatively accepted
. . - . . . . ] ) . )
Required Attendees: Benczkowski, Brian A (OLA); Demers, John
Optional Attendees: Gerry, Brett ; Eisenberg, John S
" -AG's Office - : . iy : o
2:45p Congressman Chet Edwards (TX) Congressman's cell’ . . [POC: Leah Cg_heni_‘ I
3:00p Congressman Arthur Davis (AL),POC:Beverly George: . _f@mail.house.gov - é Zd -
3:15p:Congressman Mike Ross (AR), - POC: Drew-GoesIE____' iy S T _
" 3:30p Congressman Jim Marshall(GA),POC: Mary. Hobbs ‘ A@Mail.House.Gov

" AO: Brett Gérry DOJ: Brian Behczkowski, thn Demers, John Eisenberg (optional), Brett Gerry {optional)

Ant




Farris, Bette

Subject: Updated: Congressional Call

Start: - - . Wed 3/5/2008 3:00 PM

End: : Wed 3/5/2008 3:10 PM

Recurrence: " (none)

Meeting Status: Acc'eptéd . _
Required Attendees: -Gerry,. Bréft; Demers, John; Eisenberg, John; Benczkowski, Brian A (OLA);E: ' ,j
AG's Office ' (- o - o :
AQ: Brett Gerry DOJ: John: Demers John Eisenbera. Brian Benczkowskt . - ‘ . b(lﬂ

AG will call Congressman Chris Carney POC: ApnlL

\




Fartis, Bette

- Subject:- ' Congressional Call

Start: - Wed 3/5/2008 4:30 PM

- End: Wed 3/5/2008 4:40 PM
Recurrence; 4 - (none)

* Meeting Status: Accepted . '

_R‘eqh-ired Attendees: - Gerry, Brett ; Demers, John; Eisenberg, John{“ ‘ jBenézkowski-, Brian A (OLA)
AG's Office S , - - : -
AO: Brett Gerry DOJ: ‘John Demers, John Eisenberg,_ __ ‘J& Brian Benczkowski - ) . ,
AG will call Cong. Ike Skelton POC: RyanDil!anL ] - b




Farris, Bette

: Sdb’j‘ectz A ' Updated: Céngression—a! Call-
.'Start: - Wed 3/5/2008 5:00 PM
End; Wed 3/5/2008 5:10 PM
B -Récdl;rénc'e: o {none)’
"M'e'etihﬁ Status: Accepted _
-Ré"q"ui'i-'ed‘Attenéiees: _Geﬁr’y, Brett; Demers, John; Eisenberg, Joh_n;‘- Bénbzkowgki,'BrianA(O-LA'):: o | :f

AG's Office - A -
AO: Brett Gerry DOJ:" John Demers, John Eisenberg, Brian Benczkowski, _
AG will call Congressman Joe Donnelly - POC: Nathan .Fenstermacher‘L ;

1 " be

el

A\
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"Eisenberg. John' <John.Eisenberg@usdoj.gov>; 'CarlNichdIé@usdbj,gov‘ <Carl.Nichols@usdoj.gov>;

gRic.e, K (Intelligence); DeRosa, Mafy-{Juci_ic}ary—Dem)j”Rogsi,'Nick (Judiciary-Rep); Espinel, Zulima (Judiciary-Dem);

™+ Ré Onthe returnof HLR, 3773 to the Senate B . Pagelof

Berha-hu, Tsedey

From: Davidson, M (Intelligengé)ﬁ o ) stci.séﬁate.ngD bé .
Sent:  Tuesday, March 18, 2008 10:55 AM. - o , ,
To:- Livingston, J (Intélligence); jDemers, John; Eisenberg, John; Nichols, Carl-(CIV); lg 2
- T | | _ _Ride, K(nteligence): -~ b 3
eRosa, Mary (Judiciary-Dem); Rossi, Nick (Judiciary-Rep); Espinel, Zulima (Jud iciary-Dem); b 6
... Softomon, Matthew (Judiciary-Dem) - ) _ ) _ Co
Cc: Healey, C (lntelligence);,. Starzak, Alissa (Intelligence)

~ Subject: Re: On the return of H.R. 3773 to the Senate

o Jack,

One premise of your note is that we have talked too much ("ad nauseum" in the statement of the official position)., But it is
Just the reverse. There is only one proof in this pudding. Until we have produced a law, we will not have talked enough.

" A second premise is tha there is no occasion to talk until the House acts on the Senate bill. It has. There is nothing pending"

in the House. The bill has been sent back to us with.a House amendment. The ball is in our court.

There are two. thmgs the Senate can now do. . Tt can insist on its amendment and request a conference. Or it can work to
fashion an amendment to send back to the House that has a reasonable chance of becoming law. Neither will be an easy
.route: But both are possible. In contrast, waiting for the House to act on something that isn't before it will get us nowhere.

A note about what we sent over onFrIday -

It is comprised, in our view, of modest, practical suggestions for resolving Title I differences with the House while providing
the DNI and AG with necessary tools, including speed of action. But no hubris here. We're eager to'sit down, with text in
front of all and pencils in hand. We're also eager to receive other modest, practical ideas, from all quarters, including
importantly ones that you may offer. : :

Mike

Sent from my BlackBerty Wireless Handheld

+=w-- Original Message —--- . -

From: Livingston, J (Intelligence). ' , -

To: Davidson, M (Intelligence); __}; ‘Demers, John (NSDY <E _ imusdoj.gov>;
ghotenza, Vitog

Qe

2
b
b

T

Solomon, Matthew (Judiciary-Dem) .
Cc: Healey, C (Intelligence); Starzak, Alissa (Intelligence)
Sent: Mon Mar 17 17:34:00 2008 :

* Subject: RE: On the return of H.R. 3773 to the Senate

Mike,

The following is the official Bond position on your e-mail on Friday. “While Friday was good theater, the result leaves us in
the exact same position as before. We had a strong bipartisan, DNI/DOJ supported FISA bill that the President would have
-signed into law and that the House didn’t vote on even though it was supported by a majority in the House. And, we still
have a strictly partisan House-passed bill that doesn’t work, is not supported by the DNI/DOJ and would be vetoed by the

* President. They are not in the same ballpark for a conference and the House needs to act on the bipartisan, workable, Senate

bill before further discussions over provisions that we have discussed ad nauseum to date, is warranted.”

\0S

5/15/2008
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nacceptable to,the Senate mihority and, I.assume, to the Intel'li;gerice Community. Unless you.can scale your current draft
: back toa couple of “modest changes,” Senator Bond sees little merit in having further staff discussions. Thanks.
“Jack

From: Davidson; M (Intelligence)

Sent: Friday, March 14, 2008 5:43 PM i L s - 3.
. Tol.}&en Powe emers, John (NSD); 'Eisenberg, J ohn'; Carl‘.Nichols@usdoj.gov%otenZa, Vito;C i " o
r Chris; Livingston, J (Intelligence); Rice, K (Intelligence); DeRosa, Mary (Judiciary-Dern); Rossi, Nick L2

‘ _. . YJudiciaw-Reb); spinel, Zulima (Judiciary-Dem); Solomon, Matthew (Judiciary-Dem)
-+ . " Ccr'Healey, C (Intelligence); Starzak, Alissa (Intelligence - . e
" Subject: On the retumn of H.R. _3773 to thé Senate’

" Dear ODNI/DOJ/NSA and Senate Intelligence and Judiciary colleagues:.

. ___G_i'ygr_l the Ro_sg@_lgty,as is now occurring, that the FISA bill would come back to the Senate, over the last day or so Chris, e
.- Alissa, and Fhave prepared a draft for discussion. It is not a formal Rockefeller draft, but something that we hope advances B
-.the discussion, together with ideas that all of you might put on the table, It will, of course, be important to begin a discussion . -
 thatalso inclides House colleagues, and we will share this with them. 'Still, it will'be good to get our mutual bearings, on the
‘Senate side, and -we hope this will make 4 contribution to that énd. : -

The underlying document begins. with the Senate amendment:to H.R. 3773. The.strike outs and insertions represent a
- combination of matters (additions, deletions, or modifications) in the House amendment that we would propose for
* acceptance, or matters that we would propose be amended in some way. There area number of items in the House

All of the proposed chahges are: in Titles I and [T The attached makes no changes to Title IL .
" Principal items are:

The pfobosed sunset, which is in Title I (in accordance with a Legislativ¢ Counsel placement recomméndation), is
December 2011, in order to provide more time for experience than the 2009 date would allow while making clear the
expectation that the permanent system should be settled on during the term of the President who will be elected this
November. ‘ : 4

The Feinstein exclusivity amendment is included: For ourselves, we have not foreclosed the possibility of including some
-form of the additional text that David Grannis had been exchanging with Jack and John D. on coliection following an attack
on the United States, particularly ‘one for which the Congress enacts an AUMF. That could very well be a subject of
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" discussion.

“The IG review provision is included - as'the:text had Bgen déveléped by Senator Leah,:y, with the H&)use modification that the
IGs should select one of them who is presidentially appointed and Senate confirmed to-coordinate the review. Not to mix up
- -legislative issues, but we would be happy if that turned out to be an Inspector General_vfor-tt;e Intelligence Community.. '

Our proposed alternative to the electronic surveillance definition carve-outf, which we believe achieves everything that may
- have been sought in. the carve-out, is in section 702(c)(2) on page 4: “Nothing in the definition.of electronic surveillance
" shall be construed to.require-an application undér section 104 for af acquisition that is targeted in accordance with this
. section at a person reasonably believe to be located outside the United States.” If there is any need to have anything that
.. aclieves the purpose of a carve-out (to-confess, we’re doubters about that in light of the “notwithstanding any” preface to
" section 702 {old 703)), new 702(c)(2) does that by making clear that nothing in the definition of e.s. produces the .
-consequence to be avoided, namely, a requirement of proceeding under Title I And because, that can be achieved without a
-change in the definition of e.s., there is no need for any of thie anti-carve-out provisions in the bill. We've placed a
: substantially identical provision inf section 703 (old 704). - o - : o

. .
S

A key aspect of the attached is a soiution,' v;rhich we believe works, to the tiniing of judiéial review debate,

Whé@ever the pr;:lctica,l or-theoretical Asigni‘ﬁcanc'c of the pﬁor approyal/pre-approval debate may l;(ave Hc;en before enactment . '
“of thé PAA when every authorization under the PAA would be a first-time authorization, the fact'is that s latge part of what
occurs in the future will be an annual cycle of reau;horimtiqns. ’ i i '

70_2(i)(5),'0n page 11, is designed to encourage orderliness in that annual process by providing, to the extent practicable, a .
schedule of synchronized handoffs from one year’s authorizations to the next, while making it absolutely clear in 5(E) that
the AG/DNI are free to submit certifications for additional. authorizations at other times during the year as necessary. :

. There'is a goal or expectation, but not a mandate, that accompanies this. Approval by the beginning of a new authorization
ear (subject to the AG/DNI’s immediate implementation power) serves valuable interests, none of which involves any
solicitude toward foreign targets. It will mean that directives which are issued come with the strength, that may be important
someday to a doubtful carrier, that the U.S. person protections (i.e., the completeness of certifications and adequacy of
targeting and minimization procedures) have been approved. It will also increase the opportunity. to be able (note, not
mandated, but be able) to make corrections before collection begins. The same goal, when possible, exists for new

- authorizations.

But to underscore the point again, the attached is written to give the AG/DNI the full authority to begin when needed, and to
continue until directed otherwise by the Court of Review.

One other topic - guidelines. You'll see that we propose, in 702(f) on pages 4-5 a general provision for guidelines,
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applicable to all the limitations in 702(b), without any required detail, the existence ofwﬁich.the AG/DNI must certify, but

- which are submitted to committees heré, not to'the FISC for review. o .

‘These are highlightg. "Ihér'é are other ite:i:ns;~ all of which we should diseuss.

Chris and Alissa are hére next week; P H be away. We’ll reverse that during 'thve second week of the recess.. Please don’t
- “hesitate to begin an exchange of thoughts with ‘whomever may be hiere. Let’s definitely plan to sit down together as earlyas. "~
possible during the first week back. o ' S . . :

- Anda Happy Easter and start of spring toall.

Mike

5/15/2008
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Hughes, Richard

From: Demers, John
Sent:  Friday, April 04, 2008 1:42 PM

To: 'Livingston, J (Intellig‘e.nce)‘; Davidson, M (Intelligence); Ben Powell; Eisenberg, John; Nichols, Car ) 2)
(CIV); Potenza, Vito;;_ _ZChris; Rice, K (Intelligence); DeRosa, Mary A
(Judiciary-Dem); Rossi, Nick (Judiciary-Rep); Espinel, Zulima (Judiciary-Dem); Solomon, Matthew

(Judiciary-Dem) Q) 3) |

Cc: Healey, C (Intelligence); Starzak, Alissa (Intelligence)
Subject: RE: On the retum of H.R. 3773 to the Senate

Mike,

We are available Friday and would strongly prefer for this meeting to involve all of the key players on the Senate |
side. . ‘ ’ .o

* Thanks,
John

From: Livingston, J (Intelligence) [mailto“__ :@éscl.senate.gov] ' Wl / 193 / er_

Sent: Friday, April 04, 2008 1:16 PM

: DavidEM (Intelligence); Ben Powell; Demers, John; Eisenberg, John; Nichols, Carl (CIV); Potenza, Vito;
inel

L ] e 3 Rice, K (Intelligence); DeRosa, Mary (Judiciary-Bem); Rossi, Nick (Judiciary-
ep); Espinel, Zulima (Judiciary-Dem); Solomon, Matthew (Judiciary-Dem)
Cc: Healey, C (Intelligence); Starzak, Alissa (Intelligence)
Subject: RE: On the return of H.R. 3773 to the Senate

Mike,
%Consisfent with our earlier discussion this morning, | just spoke with Louis and | need to keep Monday free tg {
help out with the Minority Report to the Committee’s Phase |l reportﬁ Louis has authorized me to participate in

~ bipartisan negotiations on Friday, April 11. My schedule is pretty open that day, so if you want to go with the
_ 2:00 meeting time, or perhaps something earlier, that’s fine with me. Thanks. :

Jack

From: Davidson, M (Intelfigence)
‘Sent: Friday, March 28, 2008 4:54 PM g
-To: 'Ben Powell’; 'Demers, John (NSD)'; ‘Eisenberg, John' ]
dj "Chris'; Livingston, J (Intelligence); Rice, K (Intelligence); DeRosa, Mary (Judiciary=
Rossi, Nick (Judiciary-Rep); Espinel, Zulima (Judiciary-Dem); Solomon, Matthew (Judiciary-Dem k)(;)
Cc: Healey, C (Intelligence); Starzak, Alissa (Intelligence) qu’ .
20 (b))

‘ ‘—1‘::.
; 'Carl.Nichols@usdoj.gov'; 'Potenza, Vito’;EDe
m)i/”

Subject: RE: On the return of H.R. 3773 to the Senate

After consulting with Ben about a date and time, let’s plan to meet on Monday, April 7, at 2, fora full afternoon,
~ bipartisan Senate-side discussion (Intelligence and Judiciary) with ODNI/DOJ/NSA to help set us on a path that
enables the branches to reach agreement on a good law.

I've reserved both our hearing room, SH-219, and a conference room in SH-211, depending on the number of
Participants. Let’s assume for now that we'll meet in-219.

7/16/2008 : ’ val
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Looking forward to seeing all.

Mike

From: Davidson, M (Intelligence) b;l
Sent: Friday, March 14, 2008 5:43 PM _ . l) 3
_To: 'Ben Powell’; Demers, John (NSD); 'Eisenberg, John'; Carl.Nichols@usdoj.gov; Potenza, VitoL_ . ] b é
g .. jChris; Livingston, J (Intelligence); Rice, K (Intelligence); DeRosa, Mary (Judiciary-Dem); Rossi,

Nick (Judiciary-Rep); Espinel, Zulima (Judiciary-Dem); Solomon, Matthew (Qudiciary-Dem)’
Cc: Healey, C (Intelligence); Starzak, Alissa (Intelligence)
Subject: On the return of H.R. 3773 to the Senate o ' : —

Dear ODNI/DOJ/NSA and Senate Intelligence and Judiciary colleagues: ' . o

¥ Given the possibility, as is now occurring, that the FISA bill would come back to the Senate, over the last day.or

! so Chris, Alissa, and | have prepared a draft for discussion. It is not a formal Rockefeller draft, but something

that we hope advances the discussion, together with ideas that all of you might put on the table. It will, of

course, be important to begin a discussion that also includes House colleagues, and we will share this with

. them. Still, it will be good to get our mutual bearings on the Senate side, and we hope this will make a
contribution to that end.

The underlying document begins with the Senate amendment to H.R. 3773, The strike outs and insertions
represent a combination of matters (additions, deletions, or modifications) in the House amendment that we
would propose for acceptance, or matters that we would propose be-amended in some way. There are a
number of items in the House amendment that are not included (e.g., the Commission and statute of limitations
amendment). The matters taken or modified from the House amendment include both substantive matters and
drafting recommendations from the House Legislative Counsel, some of which, such as much of Title Iil, the two

~ Legislative Counsel offices worked on together.

» All of the proposéd changes are in Titles | and lll. The attached makes no changes to Title li.
Principal items are:

The proposed sunset, which is in Title 1l (in accordance with a Legislative Counsel placement recommendation),
. is December 2011, in order to provide more time for experience than the 2009 date would allow while making

clear the expectation that the permanent system should be settled on during the term of the President who will

be elected this November. . '

The Feinstein exclusivity amendment is included. For ourselves, we have not foreclosed the possibility of
including some form of the additional text that David Grannis had been exchanging with Jack and John D. on
collection following an attack on the United States, particularly one for which the Congress enacts an AUMF.
That could very well be a subject of discussion.

The 1G review provision is included -- as the text had been developed by Senator Leahy, with the House

. modification that the 1Gs should select one of them who is presidentially appointed and Senate confirmed to
coordinate the review. Not to mix up legislative issues, but we would be happy if that turned out to be an

" Inspector General for the Intelligence Community. -

Our proposed alternative to the electronic surveillance definition carve-out, which we believe achieves
everything that may have been sought in the carve-out, is in section 702{c)(2) on page 4: “Nothing in the
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definition of electronic surveillance shall be construed to require an application under section 104 for an
acquisition that is targeted in accordance with this section at a person reasonably believe to be located outside
the United States.” If there is any need to have anything that achieves the purpose of a carve-out (to confess,
we're doubters about that in light of the “notwithstanding any” preface to section 702 {(old 703)), new 702(c)(2)
does that by making clear that nothing in the definition of e.s. produces the consequence to be avoided, namely,
a requirement of proceeding under Title I. And because, that can be achieved without a change in the definition
of e.s., there is no need for any of the anti-carve-out provisions in the bill. We've placed a substantially identical

provision in section 703 (old 704).
A key aspect of the attached is a solution, which we believe works, to the timing of judicial review debate.

Whatever the practical or theoretical significance of the prior approval/pre-approval debate may have been
before enactment of the PAA when every authorization under the PAA would be a first-time authorization, the
fact is that a large part of what occurs in the future will be an annual cycle of reauthorizations.

702(i)(5), on page 11, is designed to encourage orderliness in that annual process by providing, to the extent °
practicable, a schedule of synchronized handoffs from one year’s authorizations to the next, while making it
absolutely clear in 5(E) that the AG/DN are free to submit certifications for additional authorizations at other
times.during the year as necessary. :

~

- Building on this, as a matter of both administrative and judicial efficiency, the AG/DNI should be able to submit,
in advance of the expiration of an annual authorization {or set of them) the certification and procedures for the
new authorization year. That, as a practical matter, will allow for approval by the beginning of the new
authorization year. But the attached makes perfectly clear that at any tlme, without characterizing it as an
emergency, the AG/DNI may provide for immediate action.

There is a goal or expectation, but not a mandate, that accompanies this. Approval by the begmmng of a new
authorization year (subject to the AG/DNI’s immediate implementation power) serves valuable interests, none
of which involves any solicitude toward foreign targets. It will mean that directives which are issued come with
the strength, that may be important someday to a doubtful carrier, that the U.S. person protectioris (i.e., the
completeness of certifications and adequacy of targeting and minimization procedures) have been approved. It

- will also increase the oppartunity to be able (note, not mandated; but be able) to make corrections before
collection begins. The same goal, when possnble, exists for new authorizations.

But to underscore the point again, the attached is written to give the AG/DNI the full authority to begin when
.-heeded, and to continue until directed otherwise by the Court of Review.

One other topic ~guidelines. You'll see that we propose, in 702(f) on pages 4-5a general provxsxon for
guidelines, applicable to all the limitations in 702(b), without any required detail, the existence of which the
AG/DN! must certify, but which are submitted to committees here, not to the FISC for review.

These are highlights. There are other items, all of which we should discuss.

_ Chrisand Alissa are here next week; I'll be away. We'll reverse that during the second week of the recess.
Please don’t hesitate to begin an exchange of thoughts with whomever may be here. Let’s definitely plan to snt

down together as ea rly as possible during the first week back

Anda Happy Easter and start of spring to all.

Mike

7/16/2008
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Hughes, Richard

From: Demers, John

Sent:  Tuesday, April 08, 2008 6:30 PM
 To: A"Ben Powell’; Davidson, M (Intelligenbe)
" Cc: r ' ‘T,Eisenberg, John; Nichols, Carl (CIV); Potenza, Vito;r.

_ o / : A
_Livingston, J (Intelligence); Healey, C (Intelligence), Rice, K (Intelligence); DeRosa, Mary. v
(Judiciary-Dem); Rossi, Nick (Judiciary-Rep); Espinel, Zulima (Judiciary-Dem); Solomon, Matthew

A (Judiciary-Dem)
- Subject: RE: FISA, Fiiday, 2

> '}

1 will be there at 2-pm Friday.

* From: Ben Powell . :

Sent: Tuesday, ApFil 08, 2008 2:56 PM , . ‘

To: Davidson, M (Intelligence) ... ' e - (b (ﬁ

Cc: Demers, thn;f'_ . ___} Eisenberg, John; Nichols, Carl (CIV); Potenza, Vito;! /. : ‘
o “ivingston, J (Intelligence); Healey, C (Intelligence); Rice, K (fntelligence)? DeRosa, Mary [} B
Judiciary-Dem); Rossi, Nick (Judiciary-Rep); Espinel, Zulima (Judiciary-Dem); Solomon, Matthew (Judiciary-Dem) A Y, :
Subject: Re; FISA, Friday, 2 : ' 48

I have not had a chance to check with John D. and/’ z but 2pm works for me.
. oar
Davidson, M (Intelligence) wrote: -
After talking with Jack, 2 pm Friday works for those of here. Hope it does for everyone eise. l've -

reserved the same roomin SH-211 that we used yesterday.
Mike ' - S

7/16/2008
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Hughes, Richard

From:  Livingston, J (Inteligence)]” @ssci-senate-gova bt / L2 /Lﬁ

Sent:  Tuesday, April 15, 2008 6:10 PM

. - ~
.To: Davidson, M (Intelligence). Ben Powell; Demers, John;L_ o 7_} Eisenberg, John; Nichols, /- -
Carl (CIV); Potenza, Vito;! _ _ 4 Rice, K (Intelligence); DeRosa, Maryt + .-
(Judiciary-Dem); Rossi, Ni¢ (Judicigry-Rep); Espinel, Zillima (qudiciary-Dém); Solomon, Matthew. .f .

(Judiciary-Dem)

“Ce: Healey, C (Intelligence); Starzak, Alissa (Intelligence’);?r “:'@mail.house.gov; Tuckerf';!_ri_
(Intelligence) L - AN

Subject: RE: FISA,Monda‘y, Aprit 21, 1 pm

We understand that you would like to meet to see if we canreach a bicameral solution on the FISA legislation.

jthink the most productive use of our time on Monday will be to figure out what modest changes can be made to A ‘
jthe Senate bill, since it appears to have the most support in Congress (a supermajority in the Senate and

Pparent near-majority in the House).}We look forward to your thoughts. Thanks:”

Jack

From: Davidson, M (Intelligence)

Sent: Tuesday, April 15, 2008 4:16 PM_ oy : . : :

To: 'Ben Powell'; Demers, John (NSD);’ *__Eisenberg, John; Carl.Nichols@usdoj.gov; Potenza, Vito;
‘ . _JLiVi’ngstqn, J (Intelligence); Rice, K (Intelligence); DeRosa, Mary (Judiciary: 7

Dem); RosSi, Nick (Judiciary-R&p); Espinel, Zulima (Judiciary-Dem); Solomon, Matthew (Judiciary-Dem) }é

Cc: Healey, C (Intelligence); Starzak, Alissa (Intelligence); T ’ "@mai!.house.gov' \(D\{’z’)

Subject: FISA, Monday, April 21, 1 pm b -3 X 103 i

5 v
Ben, John D.,:r . Jack, Kathleen, Mary, Nick, Zulima, and Matt;
L -t

- Further to our discussion this past Friday, HP5C! has offered to host the initial bipartisan, bicameral,

ODNI/DOJ/NSA discussion on the Senate amendment, the House amendment, and all ideas that may advance
our common goal of producing a FISA bill that will pass both Houses and gain the President’s signature.

‘Wyndee will send out invitations on the House side. Invitations to Senator Reid’s and Senator McConnell’s staff

will also be sent.
Would Monday, April 21, 1 pm, H-405, work for all?

It would also be good if we penciled in a second time next week, perhaps Friday afternoon, for a continuation of
the Monday discussion, so that by the end of the week we all had a fairly good idea of how close or far we are.

Mike

7/16/2008
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Hughes, Richard

From: Davidson, M (intefligence) © @ssci.senate.gov] Eé
Sent:  Tuesday, April 15, 2008 5:07 PM ‘

oo L 7 | )(95

Cc: Demers, John;’__ , _} Eisenberg, John; Nichols, Carl (CIV); Vlto Potenza (work)L
f levmgston J(lntell!gence) Rice, K (Intelligence); DeRosa, Mary
‘(Vudiciary-Dem); Rossi, Nick (Judiciary-Rep); Espinel, Zulima (Judiciary-Dem); Solomon, Matthew
(Judlctary -Dem), Healey, c (Intelligence); Starzak, Alissa (Intelligence); Wyndee Parker: C

. 1
Subject: RE: FISA, Monday, April 21, 1 pm

Monday morning, at 10, in our hearing room, SH-219, works for Wyndee and for us.

Fromf ) 1
~Sent: Tuesday, April 15, 2008 4:51 PM
To: Davidson, M (Intelligence)

Ben Powell;;John Demers; J John Eisenberg; CaiNichols; Vito Potenza (work),r )
E:: : Tivingston, J (Inteiligence); Rice, K (Intelligence); DeRosa, Mary Tudiciary-Dem);* -
ossi, Nick (Judiciary-Rep); Espinel, Zulima (Judiciary-Dem); Solomon, Matthew (Judiciary-Dem); Healey, C (‘9) ,
(Intelligence); Starzak, Alissa (Intelligence); Wyndee Parker, _J .
Sub;ect. Re: FISA, Monday, April 21, 1 pm : : @

Mike -- I can't make Monday afternoon between 12-5. I can make a meeting before noon and I am
flexible on Tuesday. But unfortunately, I am not able to change my current plans for Monday
afternoon. .

Ben _—

"_-','-—--"Dav:dson, M (Intelligence)" L pssci.senate.gov> wrote: -----

To: 'LBen,Powell"r ], "Demers, John (NSD)" E_ _@usdo; gov>, f'
' B ]"Elsenberg, John" <John.Eisgnberg@usdoj. gov>
_ i@usdoj rgov> "Potenza, Vito" , (L (2 lé
. ~ dnsa.gov> 7 @dnigov>, . © @dni.govx] "Livingston, ) (Intelhgence)"(lo
dssci.senate. gov>, "Rice, K (Intelligence)" _ @ssci.senate.gov>, "DeRosa, ,
'Mary (Judnq_ary Dem)": _ @Judiciary-dem. senate gov>, "Rossi, Nick (Judiciary-Rep)” C)(g
_@judiciary-rep.senate.gov>, "Espinel, Zulima (Judiciary-Dem})" ’
' Judiciary-dem.senate.gov>, "Solomon, Matthew (Judiciary- Dem)"
| . @Judiciary-dem.senate.gov>
FFom "Davidson, MfIntelhgence)" 41 Bssci.senate. go-v>
Date .04/15/2008 04:15PM . bl
"Heale;gbc (Intelligence)" <_ - t@ssc: senate.gov>, "Starzak, Alissa (Intelhgence)" .

L—

B e e

ssci.senate.gov>, 3 ~ 'bmarl house gov> -

subject: A Monday, April 21,1 pm

Ben, John D.; -' ] Jack Kathleen, Mary, Nick, Zulima, and Matt:

Further to our dlSCUSSlOI’l this past Friday, HPSCI has offered to host the initial bipartisan, bicameral,
ODNI/DOJ/NSA discussion on the Senate amendment, the House amendment, and all ideas that may
advance our common goal of producing a FISA bill that will pass both Houses and gain the President’ s

31°nature

Wyndee will send out invitations on the House side. Invitations to Senator Reid’s and Senator

71162008 - - R
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McConnell’s staff will also be sent.
Would Monday, April 21, 1 pm, H-405, work for all?
It would also be good if we penciled in a second time next week, perhaps Friday afternoon, for a

continuation of the Monday discussion, so that by the end of the week we all had a fairly good idea of
how close or far we are.

Mike ' | '

7/16/2008




‘Hughes, Richard

From: Demers, John
Sent: Tuesdav. Aoril 15, 2008 6:20 P
To: _ . (@ssci.senate.gov';
Cec: - | . IEisenberg, John; Nichols, Carl '(CIV);E
§ . QL_ @s3ci.senate.gov';
@ssci.senate.gov’; _{@Judiciary-dem.senate.gov';
_ @judiciary-rep.senate.gov'; @Judiciary-dem.senate. gov’;,
A @Judncnary—dem senate.gov'; Qsscisenate.gov';
- @ssm senate.gov';” @mail.house. govrS : j j
Subject: . Re: FISA, Monday, April 21, 1 pm -

That would work for me.

Thanks,
John
~—----- Original Message -=--= : Vi
From: Davidson, M (Intelligence) -__ ‘@ssci.senate.gov> (' éé
To: -%
, .3 . 4
Cc: Demers, John;' I Eisefiberg, John; Nicholsﬂ Carl (CIV) }
. 7 ' 7 Livingston, J (Intelligence) o .@ssci.senate.gov>;
Rice, K (Intelligence;) - @ssci.senate.gov>; DeRosa, Mary (Judiciary-Dem)
@Judiciary-dem.senate.gov>; Rossi, Nick {(Judiciary-Rep) @judiciary-
rep.senate.gov>; Espinel, Zulima (Judiciary-Dem) @Judiciary- é; y)
dem.senate.gov>; Solomon, Matthew (Judiciary-Dem) - BJudiciary- } /
dem.senate.goy>; Healey, C (Intelligence) @ssci. senate gov>; Starzak, Alissa (g _
,jIntelligence) T @ssci.segate.gov>; Wyndee Parker < @mail.house. govT}a ‘
"Sent: Tue Apr 1% 17:06:42 2008 4 ' (,3

Subject: RE: FISA, Monday, April 21!,1 pm .. -

Monday morning, at 10, in our hearing room, SH-219, works for Wyndee and for us.

r -

From: . g
‘Sent: Tuesday, April™{5, 2008 4:51 BM D())
To: Davidson, M (Intelligenc?) ’ .»15;
Cc: Ben PowellL\John Demers John Elsen-erg, Carl Nichols;.Vito Potenza
(work) ;] - LlVlngston, J (Intelligence); Rice, K
(IntellXgence) 7’ DeRosa, Mary (Judiciary-Dem); Rossi, Nick (Judiciary-Rep); Espinel, Zullma
(Judiciary-Dem); Solomon, Matthew (Judiciary-Dem); Healey, C (Intelligence); Starzak,
Alissa (Intelligence); Wyndee Parker;} T
- Subject: Re: FISA, Monday, April 21, 1 pm

Mike -- I can't make Monday afternoon between 12-5. I can make a meeting before noon and
I am flexible on Tuesday. .But unfortunately, I am not able to change my current plans for
‘Monday afternoon. '

Ben
~-—-—="Davidson, M (IntélligenCe)f'< @ssci.senate.gov> wrote: -----

To: "Ben PoWell"fj ) ' . "Demers, John (NSD)" < .@usdog gov>,(: !
“#isenbera, John" <John. Eisenberg@usdoi. qov>,
. <Carl.Nichols@usdoj.gov>, "Poténza, Vitoﬁ{ .

“ 71 "Livingston,
o~ TTIROREON




7
(Intelligence)"(‘ ; "+ ‘@ssci.senate.gov>, "Rice, K {Intellidence)" é b

B '@ssci.senate.gov>, "DeRosa, Mary (Judiciary-Dem)" o @Judiciary-
dem.senate.gov>, "Rossi, Nick (Judiciary-Rep)" @judiciary-rep.senate.gov>,
"Espinel, Zulima (Judiciarv-Dem}" _ ' .@Judiciary-dem.senate.gov>, "Solomon,
Matthew (Judiciary-Dem)" T @Judiciary-dem.senate.gov>
From: "Davidson, M {Intelligence)" @ssci.senate.govf]

Date; 04/15/2008 04:15PM o
cc:{"Healey, C (Intelligence)" ‘@ssci.senate.gov>, "Starzak, Alissa
(Intelligence) " © ‘@ssci.senate.gov>, < ‘8mail.house.gov> "’

Subject: FISA, Monday, April 21, 1 pm
| 3 ¥ e . . L /
Ben, John D"l; ~i,'Jack, Kathleen, Mary, Nick, Zulima, and Matt: ;a -3 53

Further to our discussion this past Friday, HPSCI has offered to host the initial
bipartisan, bicameral, ODNI/DOJ/NSA discussion on the Senate amendment, the House
amendment, and all ideas that may advance our common goal of producing a FISA bill that
" will pass both Houses and gain the President’s signature.

Wyndee will send out invitations on the House side. Invitations to Senator Reid’s and
Senator McConnell’s staff will also be sent.

-Would Monday, April 21, 1 pm, H-405, work for all?

It would also be good if we penciled in a second time next week, perhaps Friday afternoon,
- for a continuation of the Monday discussion, so that by the end of the week we all had a
- fairly good idea of how close or far we are. ’ :

‘Mike
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Hughes, Richard

From: Y__ _ :{
Sent:  Tuesday, April 15, 2008 4:51 PM

To Mike Davidson ( )
Cc: Ben Powell; Demers, John; f" — "f_]_Eisenberg, John; Nichols, Carl (CIV); Vito Potenza 2
' (work); Jack Ltvmgston K Rxce Mary DeRosa; Nick Ross
Espinel; Zulima [udiciary- DemTS'olomon Matthew (Judiciary-Dem); Christine Healey; Alissa
Starzak; Wyndee Parker: f (/5)

Subject: Re: FISA, Monday, April 21, 1 pm

Mike -- I can't make Monday afternoon between 12-5. I can make a meeting before noon and I am
flexible on Tuesday. But unfortunately, I am not able to change my current plans for Monday
afternoon. :

Ben y -\

- =----"Davidson, M (Intelligence)" C j@ssci.senate.gov> wrote: ----- _

.- TO'F '~ "J'Demers, John (NSD)" @usdoj.gov>,
__{ "Eisenberg, John" <John Eisenberg@usdoj.gov>,

<Carl Nichols@usdql gov>, "Potenza Vito' .
J "Livingston, J biﬁ’ _
-~

. (Intelllgence)“' i @ssu sehate.gov>, "Rice, K (Intelligence)"”
; ._ @ssci.senate.gov>, "DeRosa, Mary (Judiciary- Dem)" @Judiclary-
. dem senate.gov>, "Rossi, Nick (Judlr.:Iarv-Rep)" © @judiciary-rep.senate.gov>,
"Espinel, Zullma (Judiciary-Dem)" ..~ ' l@Judiciary-dem.senate.gov>, "Solomon, bﬁr
| Matthew (Judiciary-Dem)" < " @Judiciary-dem.senate.gov>
From: "Davidson, M (Intelligence)" < © 77 @ssci.senate.gov>
Date: 04/15/2008 04:15PM o i
cc: "Healey, C (Intelligence)" < . @ssci.senate.gov>, "Starzak, Alissa (Intelligence)" -
J@ssci.senate. gov> o " @mail.house.gov>

SubJect FISA, Monday, April 21 1pm.

. Ben, John D.,r _} Jack, Kathleen, Mary, Nick, Zuitma, and Matt:

Further to our discussion this past Friday, HPSCI has offered to host the initial bipartisan,
bicameral, ODNI/DOJ/NSA discussion on the Senate amendment, thé House amendment, and all
ideas that may advance our common goal of producing a FISA bill that will pass both Houses and
gain the President’s signature.

Wyndee will send out invitations on the House side; Invitations to Senator Reid’s and Senator
McConnell’s staff will also be sent. '

Would Monday, April 21, 1 pm, H-405, work for all?

7/21/2008
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It would also be good if we penciled in a second time next week, perhaps Friday afternoon, for a
continuation of the Monday discussion, so that by the end of the week we all had a fairly good
idea of how close or far we are.

Mike

7/71M70NR
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" Hughes; Richard

-From:  Tucker, L-(lnteﬂige‘nce)[ @SSCl.Senate. eoyz} Lé S - ‘7...
.. Sent:  Monday, April 21, 2008 5:47 AM ' % :

- Tos Livingston, J (Intelli gence) Davidson, M (lntel[!gen %en Poweli}Demers, John __ .., _JL; 3
- Eisenberg, John; Nichols, .Carl (CIV)3 Poteniza, Vtoc) ice, ~ .
(Intelligence); DeRosa, Mary (Judiciafy-Dem);-Rossi; Nick {(Judiciary-Rep); Espingp Zuhma bé ‘
rggudxmary—Dem) Solomon, Matthew (Jud _qLary-Demﬁ d@mail.house. gov -
' ﬁ)manl house.gov; @mail.house.gov; " @mail.house.gov;
- "Johnson, A"(Intemqencq)‘ E@él! house.gov;: Abegg, John (NIcConnell) Hawklns Tom
: (McConneH) @mall house. govr B2mail, house.gov; -
1 Emaﬂ house.gov; Lettre, MaFcel (Rexo‘), daniel p._me ers@who.eop.gov;: :
‘harotd h._kim@who.eop.gov; joel_d._kaplan@who.eop. gogm @mail.house.gov; Healey, C
(Intelllgence) Starzak, Alissa (lnte!hgence)r ail. hoﬂge gov, Weich, Ron (Re:d)
Wolfe, J (Intelligence) _ T

‘Subject: RE: FISA
ek . . - ’ . ) o ’ .. . Co r e | . N ’ . bgﬂ
My apologies on incorrectly. conveying Jim Wolfe’s email address. Itis' stcn.senata.gov.~ Only NSA
clearances have been sent so far this morning.- We will start with an uffe Iassﬁ‘ed session. Please have your

* . security mianager send your cleararice to Jim Wolfe at the address above if you would like to partlc:pate ina

' Sent: Saturday,. April 19, 2008 1:16. PM:

classified later this’ morning.

From: Tucker, L (Intelligence)

To: Livingston, J (Intelligence);. Davndson, Intelligence); ¥Ben Powel’ 'Demers, John (NSD) ( ) ; ]7 3
‘Eisenberg, John'; ‘Carl.Nichols@usdoj.gov’; otenza, Vito'; . Rice, — '
(Intelligence); DeRosa, Mary (Qudiciary-Dem); Rossi, Ntck( udnc:ary—Rep), "Espinel, Zulima (JudICIary-Dem),
Solomon, Matthew (Judiciary-Dem); amall house. gov, : :'Dmail house gov;
“. __ '@mail.house.gov;] ~@mailfouse.gov: Johnsdm, A (Intelligence); - -
e "~ @mail.house.gov; Abegg, Jo John {McConnell);- Hawkins, Tom JMcConneﬂ), %{w
‘@mall house.gov; - @mall house.gov; - ‘@mail.house.gov; Lettre, Marcel

gRe!d), daniel_p._meyers@who.eop.gov; harold h._kim@wHo.eop.gov; joel__d ._kaplan@who.eop.gov; -
~@mail.house.gov; Healey, C (Intelligence); Starzak, Alissa (Intelligence); )
-@mad house. gov; Weich, Ron (Reid); Wolfe, J (Intelligence)
§ub]ect. FISA _ ' .

Staff: Congressman Hoyer and Senator Bond have been in contact regardmg a possible way forward with respect .
to FISA. Senator Bond expressed to Congressman Hoyer that because the Senate bill has bipartisan
support with a supermajority in the Senate and an apparent simple majority in the House and is supported by the
DNIDOJ/Administration, he believed the most helpful way forward would be to hear from the House Democratic
Leadership what specific modifications to the Senate bill the House Democrats require to allow a version of that
bill a vote on the House floor, while retaining bipartisan Senate/House and DNI/DOJ/Administration support.
Congressman Hoyer conveyed to Senator Bond that he will respond with such specifics to Senator Bond this
week, and with that understanding he asked him to send staff to (and to ask his respective colleagues to send
staff to, and to encourage the Administration to participate in) a bicameral, bipartisan-and Administration staff
meeting on Monday to hear from House Democrat staff the primary concerns of their principals and their ideas on
possible ways forward. Senator Bond agreed and has asked me to convey that Republican staff from the
following offices (House/Senate Leadership, House/Senate Intelligence and Judiciary Committees, as well as
representatives from the DNI/DOJ/White House) are planning to attend a meeting with Democrat staff from those
respective offices. . The meeting will be held in the Senate intelligence Committee space, Senate Hart Building
Room 219 at 10am on Monday morning. | would ask that offices send only necessary staff (preferably 2-3) as the
room will fill up rather quickly. If e are o _hear/discuss classified matters (as | imagine we will) then staff will-
need to send their clearances t gbsscn senate.gov (the SSCl's security manager) first thing Monday
morning. -If staff without clearant'é's are réce ecessary then we can hold an unclassified portion first and then a
classified discussion thereafter. | look forward to seeing you all Monday moming. .

AR
71157008




