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AMENDMENT NO. Calendar No.

Purpose: To provide a complete substitute.

IN TTIE SENATE OF TtrE UNIIED STATES-lrOth Cong., 2d Sess.

s.2248

To amend the Foreign Intelligence Surveillance Act of 1978,
to modernize and streamline the provisions of that Act,
and for other püposes.

Beferred to the Committee on and,

ordered to be printed

Ordered to lie on the table and to be printed

Arvrpxounut intended to be proposed by Mr. RocTFEIJTJER
(for himself and Mr. Bo¡ro)

Ytz:

I Strike all after the enacting clause and insert the fol-

2 lowing:

3 sncrroN 1. sHoRT TTrr.E; TABLE oF coIyrENTs.

4 (a) Snont Tru-,n.-This Act may be cited as the

5 "Foreign Intelligence Surveillance Act of 1978 Amend-

6 ments Act of 2008" or the "FISA Amendments Act of

7 2009".

8 (b) Tasln oF CoNrn¡urs.-The table of contents for

9 this Act is as follows:

See. 1. Short title; table of eontents.
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TITLE I-FOREIGN INTEIJI,IGENCE SURVEIIJI,ANCE

Sec. 101. Ädditional ì)rooedures regarding eerta¡n percons outside the United
States.

Sec. 102. Statenrent of exclusive means by which electÉonic surveillance and

intereeption of domestic communications may be eondueted.

Sec. 103. Submittal to Congress of eertain court orders under the Foreign In-
telligence Surveillance r\ct of 1978.

Sec. 104. Applications for court orders.
Sec. 105. Issuance of an order.
Sec. 106. Use of information.
Sec. 107. Amendments for physicaì searches.

See. 108. AmendmenLs for emergeney pen registers and trap and trace devices.

Sec. 109. Foreign Intelligence Surveilla¡ree Court.
See. 110. Technical and eonforming amendnrents.

TITI¡E II-PROTECTIONS FOR, EIJECTRONIC COMMUNICÄTION
SERVICE PR,OVIDERS

Sec. 201. Definitions.
See. 202. I-rimitations on civil actions for electronic communication service pro-

viders.

Sec. 203. Procedures for implementing statutory clefenses uncler the Foreign
Intelligence Surveillance Act of 1978.

Sec. 204. Preemption of State investiga.tions.
Sec. 205. Technical amendments.

TITIJE M---OTHER PROVISIONS

Sec. 301. Severability.
Sec. 302. Effective date; repeal; transition procedures.

TITLE I-FOREIGN
2 IhN]]ELLIGENCE SUR\ZEILI"AhICE
3 snc. lot. ADDTTToNAL pRocEDt REs REcÁnDrNc cERTATN

PERS¡ONS OT]TSIDE THE T'NITED STATES.

5 (a) IN GpNpne¡,.-The Foreign Intelligence Surveil-

6 lance Act of 1978 (50 U.S.C. 1801 et seq.) is amended-

7 (1) by striking title VII; and

8 (2) bV adding afber title VI the following nerr

9 title:
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1 ..TITLE VII_ADDITIONAL PROCE-
2 DURES REGARDING CERTAIN
3 PERSONS OUTSIDE THE
4 UNITED STATES
5 *snc. z0r. LrMrrATroN oN DEÍ'rNrfIoN oF ELEcrRoNrc

6 suRvErLr.ANCE.

7 "Nothing in the definition of electronic surveillance

I under section 101(f) shall be constmed to encompass sur-

9 veillance that is targeted in aecordance with this title at

10 a person reasonably believed to be located outside the

11 United States.

12 'sEc. zo2. Dtr'rNrrtoNs.

13 "(a) Iu GnNsnar,.-The terms 'aggnt of a foreign

14 power', 'Attomey General', 'contentst, 'electronic surveil-

15 lanee', 'foreign intelligence information', 'foreign power',

16 'minimization procedures', 'person', 'United States', and

17 'United States person' shall have the meanings given such

18 terms in section 101, eicept as specifi.cally provided in this

19 title.

20 "(b) A-ourIoNAr DpnrxrrroNs.-

2I "(1) CoxcnnssloNAr INTEIITTcENCE coMMrr-

22 TEES.-The terrn 'congressional intelligence cornmit-

23 ¿sss'ms¿ns-

24 "(A) the Select Committee on Intelligence

25 of the Senate; and



O:\EAS\EAS08015.¡cnl

1

2

3

4

5

6

7

I
9

10

11

12

T3

l4

15

16

t7

18

T9

20

2l

22

23

24

25

S.I-i.C.

4

"(B) the Permanent Select Cornmittee on

Intelligence of the House of Representatives.

"(2) FonnrçN INTEITI-rrcENCE SURVETTTLANCE

COURT; CoURT.-The terms'Foreign hrtelligence

Surveillance Court' and 'Court' mean the eourt es-

tablished by section 103(a).

"(3) Fonnrcu INTEITIJIGENCE suRVErrrrrANcE

COURT OF REVIEW; COURT OF REvIEw.-The terms

'Foreign Intelligence Surveillance Court of Review'

and 'Court of Review' mean the court established by

section 103(b).

"(4) Er,ncrRoNrc coMMUNTcATIoN sERVIcE

PROvIDER.-The term'electronic cornmunication

service provider' means-

"(A) a telecommunications carrier, as that

terrn is defined in section 3 of the Communica-

tions Act of 1934 (47 U.S.C. 153);

"(B) a provider of electronic communica-

tion service, as that terrn is defined in section

25L0 of title 18, United States Code;

"(C) a provider of a remote computing

service, as that term is defined in section 27Il

of title 18, United States Code;

"(D) any other communication service pro-

vider who has access to wire or electronic com-
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1 munications either as such communications are

2 transmitted or as such communications are

3 stored; or

4 "(E) an offi.cer, employee' or agent of an

5 entrty described in subparagraph (A), (B), (C)'

6 or (D).

7 "(5) ET,nMENT oF TI-rE INTErrt/IcENcE coMMU-

8 Nrry.-The term 'element of the intelligence com-

9 muniQy' means an element of the intelligence com-

10 munity specified in or designated under section 3(4)

11 of the National Security Act of L947 (50 U.S.C-

rz a01a(a)).

13 'snc. zog. pRocEDuREs FoR TARcETTNc cERTATN PER'

14 soNs oursrDu THE uNrrED srArts orHER

15 TEAN rINrrED srATEs PERsoNs.

16 "(a) AuuronrzarroN.-Notwithstanding any other

17 law, the Attorney General and the Director of National

18 Intelligence may authorize jointly, for periods of up to 1

19 year, the targeting of persons reasonably believed to be

20 located outside the United States to acquire foreign intel-

2l ligenee information.

22 "(b) l¡mITATroNS.-An acquisition authorized under

23 subsection (a)-
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1 "(1) may not intentionally target any person

2 krrown at the time of acquisition to be located in the

3 United States;

4 "(2) may not intentionally target a person rea-

5 sonably believed to be located outside the United

6 States if the purpose of such acquisition is to target

7 a particular, l¡rrown person reasonably believed to be

8 in the United States, except in accordance with title

9 I or title If[;

10 "(3) may not intentionally target a United

11 States person reasonably believed to be located out-

12 side the United States, except in accordance with

t3 sections 704, 705, or 706; and

L4 "(4) shall be condueted in a maruler consistent

15 with the fourth amendment to the Constihrtion of

16 the United States.

17 "(c) Comucr oF AcQursrtloN.-An acquisition au-

18 thorized under subsection (a) may be conducted only in

19 accordance with-

20 "(1) a certifrcation made by the Attorney Gen-

2l eral and the Director of National Intelligence pursu-

22 ant to subsection (f); and

23 "(2) the targeting and minimization procedures

24 required purzuant to subsections (d) and (e).

25 "(d) TencErINc PnocPluRES.-
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"(1) RneUTREMENT To ÁDopr.-The Attorney

General, in consultation with the Director of Na-

tional Intelligence, shall adopt targeting procedures

that are reasonably designed to ensure that any ac-

quisition authorized under subsection (a) is limited

to targeting persons reasonably believed to be lo-

cated outside the United States.

"(2) Junrcrar, nnvtnv¡.-The procedures re-

ferred to in paragraph (1) shall be subject to judicial

review pursuant to subsection (h).

" (e) MrNrMrzATroN Pnocnour{,8s.-

"(1) RneurB,EMENT To ADopr.-The Attorney

General, in consultation with the Director of Na-

tional Intelligence, shall adopt, consistent with the

requirements of section 101(h) or section 301(4),

minimization procedures for aequisitions authorized

under subsection (a).

"(2) Jurrcrar., nnvlpw.-The minimization

procedures required by this subsection shall be sub-

ject to judicial review pursuant to subsection (h).

"(f) CnnuFrcATroN.-

"(1) Iw cENERAT.-

"(A) RnquIREMENr.-Subject to subpara-

graph (B), prior to the initiation of an acquisi-

tion authorized under subsection (a), the Attor-
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ney General and the Director of National Intel-

Iigence shall provide, under oath, a written cer-

tification, as described in this subsection.

"(B) ExcnptroN.-If the Attorney Gen-

eral and the Director of National Intelligence

determine that immediate action by the Govern-

ment is required and time does not permit the

preparation of a certification under this sub-

section prior to the initiation of an acquisition,

the Attorley General and the Director of Na-

tional Intelligence shall prepare such certifi-

cation, including sueh determination, as soon as

possible but in no event more than 168 hours

after such determination is made.

"(2) Rneum,pMENTS.-A certifrcation made

under this subsection sha.ll-

"(A) attest that-

"(i) there are reasonable procedures

in place for detemining that the acquisi-

tion authonzed under subsection (a) is tar-

geted at persons reasonably believed to be

located outside the United States and that

such procedures have been approved by, or

will be submitted in not more than 5 days

for approval by, the Foreign Intelligence
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Surveillance Court pursuant to subsection

(h);

"(ü) the procedu-res referred to in

clause (i) are consistent with the require-

ments of the fourth amendment to the

Constitution of the United States and do

not permit the intentional targeting of any

person who is hnown at the time of acqui-

sition to be located in the United States;

"(üi) a significant purpose of the ac-

quisition is to obtain foreign intelligence

information;

"(iv) the minimization procedures to

be used \Mith respect to such acquisition-

"(I) meet the definition of mini-

mization procedures under section

101(h) or section 301(4); and

"(II) have been approved bY, or

will be submitted in not more than 5

days for approval b¡ the Foreign In-

telligence Surveillance Court pursuant

to subsection (h);

"(v) the acquisition involves obtaining

the foreign intelligence information from or
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with the assistance of an electronic com-

munication service Provider; and

"(vi) the aequisition does not con-

stitute electronic suveillance, as limited by

section 701; and

"(B) be supported, as appropriate, by the

affrdavit of any appropriate offrcial in the area

of national security who is-
"(i) appointed by the President, by

and with the consent of the Senate; or

"(ü) the head of anY element of the

intelligence cornmunity.

"(3) LrurrATIoN.-A certifrcation made under

this subsection is not required to identiff the specifrc

facilities, places, premises, or properby at which the

acquisition authorized under subsection (a) will be

directed or eonducted.

"(4) SueMrssroN To rrrn counT.-The Attor-

ney General shall transmit a copy of a certifrcation

made under this subsection, and any supporting ùffi-

davit, under seal to the Foreign Intelligence Surveil-

lance Court as soon as possible, but in no event

more than 5 days after such certification is made.

Sueh eertification shall be maintained under security

measures adopted by the Chief Justice of the Ilnited
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1 States and the Attorney General, in consultation

2 with the Director of National Intelligence.

3 "(5) Rnvlpw.-The certifrcation required by

4 this subsection shall be subject to judicial review

5 pursuant to subsection (h).

6 "(g) Drnncrrvns aND JUDICIAL¡ Rsvmw or' DIREC-

7 TrvES.-

I "(1) AurnoRrrY.-W.ith respect to an acquisi-

9 tion authorized under subsection (a), the Attorney

10 General and the Director of National Intelligence

11 may direct, in writing, an electronic cornmunication

12 service provider to-
t3 "(A) immediately provide the Government

14 r¡r¡ith aII information, facilities, or assistance

15 necessary to accomplish the acquisition in a

1,6 manner that will protect the secrecy of the ac-

17 quisition and produce a minimum of inter-

18 ference with the services that such electronic

19 communication service provider is providing to

20 the target; and

2I "(B) maintain under security procedures

22 approved by the Attorney General and the Di-

23 rector of National Intelligence any records con-

24 cerning the acquisition or the aid furrrished that
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1 such electronic communication seryice provider

2 wishes to maintain.

3 "(2) CourpNs¡rroN.-The Government shall

4 compensate, at the prevailing rate, an electronic

5 communication service provider for providing infor-

6 mation, faciìities, or assistance pursuant to para-

7 graph (1).

8 "(3) Rnl,pasp FRoM I-rIABIrJrfY.-Notwith-

9 standing any other law, no cause of action shall lie

10 in any court against any electronic commurrication

11 sewice provider for provid.ing any i¡formation, facili-

12 ties, or assistance in accord.ance with a directive

L3 issued pwsuant to paragraph (1)-

14 "(4) CnaT,ITENGING oF DrREcrrvES.-

15 "(A) AutnoRrrv ro cHAIrrrENGE.-An

16 electronic communication service provider re-

17 ceiving a directive issued pursuant to paragraph

18 (1) may challenge the directive by fiìing a peti-

19 tion with the Foreign Intelligence sun'eillance

20 Court, which shall have jurisdiction to review

2L such a petition.

22 "(B) AssrcwunNr.-The presiding judge

23 of the Court shall assign the petition frled

24 under subparagraph (A) to 1 of the judges serv-

25 irrg io the pool established by section 103(e)(1)
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not later than 24 hours after the filing of the

petition.

"(C) Stervo¿nos FoR REVrEw.-A judge

consid.ering a peùition to modifir or set asid'e a

directive may grant such petition only if the

judge frnds that the directive does not meet the

requirements of this section or is otherwise un-

lawful. If the judge does not modiff or set aside

the directive, the judge shall immediately affirm

such directive, and order the recipient to com-

ply with the directive. The judge shall provide

a written statement for the record, of the rea-

sons for a determination under this paragraph-

"(D) CoNrrwuED EFFECT.-Any directive

not explicitly modified or set aside under this

paragraph shall remain in fül effect.

"(E) CoNtpvrpr oF counT.-Faihrre to

obey an order of the Court issued under this

paragraph may be punished by the Court as

contempt of court.

"(5) ENnoRCEMENT oF DIRECTTvES.-

"(A) OnnER To coMPEL.-In the case of

a failure to comply with a directive issued pur-

suant to paragraph (1), the Attorney General

may frle a petition for an order to compel com-
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pliance with the directive with the Foreign In-

telligence Srrrveillance Court, which shall have

jurisdiction to review such a petition.

"(B) AssrcNunNr.-The presiding judge

of the Court shall assign a petition frled under

subparagraph (A) to 1 of the judges sewing in

the pool established by section 103(e)(1) not

later than 24 hours afber the frting of the peti-

tion.

"(C) Sre¡o¡nns FoR, REVIEw.-A judge

considering a petitioir shall issue an order re-

quiring the electronic communication service

provider to comply with the directive if the

judge finds that the directive was issued in ac-

cordance with paragraph (1), meets the require-

ments of this section, and is otherwise lawful.

The judge shall provide a written statement for

the record of the reasons for a determination

under this paragraph.

"(D) Coxrnupr oF counT.-Failure to

obey an order of the Court issued under this

paragraph may be punished by the Court as

contempt of court.

"(E) Pnocpss.-Any process under this

paragraph may be served in any judicial district
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in which the electronic cornrnunication service

provider may be found.

"(6) AppEAr.-

"(A) Apppar-, To r[rn couRT oF RE-

vIE\M.-The Government or an electronic com-

munication service provider receiving a directive

issued pursuant to paragraph (1) may frle a pe-

tition with the Foreign Intelligence Surveillance

Court of Review for review of the decision

issued pursuant to paragraph (4) or (5) not

later than 7 days after the issuance of such de-

eision. The Court of Review shall have jurisdic-

tion to consider such a petition and shall pro-

vide a written statement for the record of the

reasons for a decision und.er this paragraph.

"(B) Cpnrron¿nl To rHE suPREME

coURT.-The Govemment.or an electronic com-

munication service provider receiving a directive

issued pursuant to paragraph (1) may frle a pe-

tition for a writ of certiorari for review of the

decision of the Court of Review issued under

subparagraph (A). The record for such review

shall be transmitted under seal to the Supreme

Court of the United States, whieh shall have ju-

risdiction to review such decision.
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1 "(h) Juorcr¡r, Rnvrpw oF CnntrrrcetroNs AND

2 PRocpouRES.-

3 " (1) Iu cENERAT.-

4 "(A) Rsvlpw BY THE FoRETGN INTEIT-

5 L,IcENCE suRvErrrLANCE cÔunt.-The Foreign

6 Intelligence Surveillance Court shall have juris-

7 diction to review any certification required by

I subsection (c) and the targeting and minimiza-

9 tion procedures adopted purzuant to subsections

10 (d) and (e).

11 "(B) SueMrssroN To rHE couRT.-The

12 Attorney GeneraÌ shall submit to the Court any

13 such certifrcation or procedure, or arnendment

14 thereto, not later than 5 days afber ¡¡aking or

15 amenditg the certification or adopting or

16 amendi.g the procedures.

17 "(2) CnnrrFlcarroNs.-The Court shall review

18 a certifrcation provided under subsection (f) to deter-

L9 mine whether the certifrcation contains aII the re-

20 quired elements.

2I "(3) T¡ncntruc PRocEDURES.-The Court

22 shall review the targeting procedures required by

23 subsection (ct) to assess whether the procedures are

24 reasonably designed to ensure that the acquisition

25 authorized under subseetion (a) is limited to the tar-
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geting of persons reasonably believed to be located

outside the United States.

"(4) Mr¡unrrzttloN PrìocEDURES.-The Court

shall review the minimwation procedwes required by

subsection (e) to assess whether such procedures

meet the definition of minimization procedures

under section 101(h) or section 301(4).

"(5) OnnERs.-

"(A) Appnovar.-If the Court finds that

a certifrcation required by subsection (f) con-

tains atl of the required elements and. that the

targeting and minimization procedures required

by subsections (d) and (e) are consistent with

the requirements of those subsections and- rvith

the fourth amendment to the Constitution of

the United States, the Court shall enter an

order approving the continued use of the proce-

dures for the acquisition authorized under sub.

section (a).

"(B) Connpctrox oF DEFICIENCTES.-If

the Court finds that a certifrcation required, by

subsection (f) does not contain all of 
_the 

re-

quired elements, or that the procedures re-

quired by subsections (d) and (e) are not con=

sistent with the requirements of those sub-
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sections or the fourbh amendment to the Con-

stitution of the United States, the Court shall

issue an order directing the Government to, at

the Government's election and to the extent re-

quired by the Court's order-

"(i) correct any deficiency identified

by the Court's order not later than 30 days

afber the date the Court issues the order;

or

"(ü) cease the aequisition authorized

under subsection (a).

"(C) RnQTTTREMENT FoR, \¡vRrrrEN srATE-

MENT.-In support of its orders under this sub-

section, the Court shall provide, simultaneously

with the orders, for the record a written state-

ment of its reasons.

"(6) A-ppEAL.-

"(A) Appp¿r, To rHE couRT oF RE-

vrEV¡.-The Government may appeal any order

under this section to the Foreign Intelligence

Surveillance Court of Review, which shall have

jurisdiction to review such order. For any deci-

sion affrnrring, reversing, or modifying an ord'er

of the Foreign Intelligence Sun¡eillance Court,
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I the Court of Review shall provide for the record

2 a written statement of its reasons.

3 "(B) CoNtIuuÁ.TIoN oF ÄcQursrrloN

4 eENDTNG REITEARINc oR APPE-{r,.-Any acqui-

5 sitions affected by an order under paragraph

6 (5)(B) may continue--

7 "(i) during the pendency of any re-

I hearing of the order by the Court en banc;

9 and

10 "(ü) du'ing the pendency of any ap-

11 peal of the order to the Foreign htel-

12 ligence Surveillance Court of Review.

L3 "(C) Csntronanr ro rHE SUPREME

t4 count.-The Government may frle a petition

15 for a writ of certiorari for review of a decision

16 of the Court of Review issued under subpara-

17 graph (A). The record for such review shall be

18 transmitted under seal to the Supreme Court of

19 the United States, which shall have jurisdiction

20 to review such decision.

2l "(i) ETcnDITED Juorcmr, PnocpnolNcS.-Judicial

22 proceedings under this section shall be conducted as elpe-

23 ditiously as possible.

24 "fi) MarwrENANcE AND SECUrl,rrY oF RECoRDS AND

25 PnocnpolNcs.-
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"(1) Sr¿Nnenos.-A record of a proceeding

under this section, including petitions frled, orders

granted, and statements of reasons for decision,

shall be maintained under seeurity measures adopted

by the Chief Justice of the Ilnited States, in con-

sultation with the Attorney General and the Director

of National Intelligence.

"(2) Fr,INc AND RErrIEw.-All petitions under

this section shall be frled under seal. In any pro-

ceedings under this section, the court shall, upon re-

quest of the Government, review ex parte and in

camera any Government submission, or portions of

a submission, which may include classified informa-

tion.

"(3) RnrnNrroi.T oF REConDS.-A directive

made or an order granted under this section shall be

retained for a period of not less than 10 years from

the date on which such directive or such order is

made.

"(k) AssnssMENTS aND REVrEws.-

"(1) SnuIANNUAT-¡ ASSESSMENT.-Not less fre-

quently than once every 6 months, the Attorney

General and Director of National Intelligence shall

assess compliance with the targeting and minimiza-
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tion procedures requiïed by subsections (e) and (f)

and shall submit each such assessment to-

"(A) the Foreign Intelligence Surveillance

Court; and

"(B) the congressional intelligence commit-

tees.

"(2\ AcnNcv AssESSMEttlt.-The Inspectors

General of the Department of Justice and of any

element of the intelligence coûtmunity authorized to

acquire foreign intelligence information und-er sub-

section (a) with respect to their department, agency,

or element-

"(A) are authorized to review the compli-

ance with the targeting and minimization proce-

dures required by subsections (d) and (e)';

"(B) with respect to acquisitions author-

ized under subsection (a), shall review the num-

ber of disseminated intelligence reports con-

taining a reference to a United States person

identity and the number of United States per-

son identities subsequently disseminated by the

element concerned in response to requests for

identities that were not referred to by name or

title in the original rePorting;
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"(C) with respect to acquisitions author-

ized under subsection (a), shall review the num-

ber of targets that were later determined to be

located in the United States and, to the extent

possible, whether their communications'were re-

viewed; and

"(D) shall provide each such review to-
"(i) the Attorney General;

"(ü) the Director of National Intel-

ligence; and

"(iü) the congressional intelligence

cornmittees.

"(3) ANNUAT-¡ REVIEVT.-

"(A) RnqurnnMENT To coNDucr.-The

head of an element of the intelligence coûlmu-

nity conducting an acquisition authorized under

subsection (a) shall direct the element to con-

duct an arurual review to determine whether

there is reason to believe that foreign intel-

ligence information has been or will be obtained

foom the acquisition. The annual review shall

provide, with respect to such acquisitions au-

thorized under subsection (a)-

"(i) an accounting of the number of

disseminated intelligence reports con-



O:\EAS\EASO8015rûnl

I

2

3

4

5

6

7

8

9

10

11

T2

13

l4

15

T6

17

18

t9

20

2l

22

23

24

25

S.L.C.

23

taining a reference to a United States per-

son identity;

"(ü) an accounting of the number of

United States person identities subse-

quently disseminated by that element in re-

sponse to requests for identities that were

not refened to by name or title in the

original reporting;

"(üi) the number of targets that were

later determined to be located in the

United States and, to the extent possible,

whether their communications were re-

viewed; and

"(iv) a description of any procedures

developed by the head of an element of the

intelligence community and approved by

the Director of National Intelligence to as-

sess, in a manner consistent with national

securit¡r, operational requirements and the

privacy interests of United States persons,

the extent to which the acquisitions au-

thorized under subsection (a) acquire the

communications of United States persons,

as well as the resuLts of any such assess-

ment.
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"(B) Uss oF REVIEw.-The head of each

element of the intelligence community that con-

ducts an annual review under subparagraph (A)

shall use each such review to evaluate the ade-

quacy of the minimization procedures utilized

by such element or the application of the mini-

mization procedures to a particular acquisition

authorized under subsection (a)-

' " (C) PnovlsloN oF REvIEw.-The head of

each element of the intelligence community that

conducts an annual review ulder subparagraph

(A) shall provide such review to-

"(i) the Foreign Intelligence Surveil-

lance Court:

"(ü) the AttorneY General;

"(iü) the Director of National Intel-

ligence; and

. "(iv) the congressional intelligence

committees.

.SEC. 704. CERTAIN ACQTIISruONS INSIDE THE I.]NTTED

STATES OF UNTTED STATES PERSONS OtIÎ.

SIDE lgE T'NIÏED STATES.

"(a) JumsDrcrloN oF THE FonprcN INtplr,rcENCE

Sunvpnr,eNcp CouRT.-
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"(1) IN GENER¿.rr--The Foreign Intelligence

surveillance court shall have jurisdiction to enter an

order approving the targeting of a United States

person reasonably believed to be located outside the

united states to acquire foreign intelligence infor-

mation, if such acquisition constitutes electronic sur-

veillance (as defined in section 101(f), regardless of

the limitation of section 701) or the acquisition of

stored electronic cornrnunications or stored electronic

data that requires an order under this Act, and such

acquisition is conducted within the United States'

"(2) I-.¡nnrATIoN.-In the event that a United

States person targeted under this subsection is rea-

sonably believed to be located in the united states

during the pendency of an order issued pursuant to

subsection (c), such acquisition shall cease until au-

thority, other than under this section, is obtained

pursuant to this Act or the targeted United States

person is again reasonably believed to be located out-

side the United States during the pendency of an

ord.er issued pursuant to subsection (c).

"(b) ArplICArroN.-

"(1) I¡l eENERATJ.-Each applieation for an

order under this section shall be made by a Federal

ofñcer in writing upon oath or affirmation to a
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judge having jurisdiction under subsection (aXl)-

Each application shall require the approval of the

Attorney General based upon the Attorney General's

frnding that it satisfres the criteria and requirements

of such application, as set forth in this section, and

shall inelude-

"(A) the identity of the Federal offrcer

making the application;

"(B) the identity, if lsrown' or a descrip-

tion of the United States person who is the tar-

get of the acquisition;

"(C) a" statement of the facts and cir-

cumstances relied upon to justiff the appli-

cant's belief that the United States person who

is the *"T:t of the acquisition is-
(i) a person reasonably believed to be

located outside the United States; and

(ü) a foreign power, an agent of a

foreign po\Mer, or an offrcer or employee of

a foreign power;

"(D) a statement of the proposed mini-

mization procedures consistent with the require-

ments of section 101(h) or section 301(4);



O:\E.AS\EAS08015.xml

1

2

3

4

5

6

7

8

9

t0

11

t2

t3

l4

15

L6

L7

18

t9

20

2I

22

23

24

S.Ir.C.

¿7

"(E) a description of the nature of the in-

formation sought and the type of communica-

tions or activities to be subjected to acquisition;

"(F) a certifrcation made by the Attorney

General or an offrcial specified in section

10a(a)(6) that-
"(i) the certif¡nttg offrcial deems the

inforrnation sought to be foreign intel-

ligence information;

"(ü) a signifieant purpose of the ac-

quisition is to obtain foreign intelligence

information;

"(üi) such information cannot reason-

ably be obtained by normal investigative

techniques;

"(iv) designates the type of foreign in-

telligence information being sought accord-

ing to the categories described in section

101(e); and

"(v) includes a statement of the basis

for the certification that-

"(I) the information sought is

the type of foreign intelligence infor-

mation designated; and



O'\IEAS\EAS080 1 5.:onl

I

2

-J

4

5

6

7

8

9

10

11

L2

T3

T4

15

16

T7

18

19

20

2L

22

23

24

S.t.C.

28

"([) such information cannot

reasonably be obtained by normal in-

vestigative techniques;

"(G) a sünmary statement of the means

by which the acquisition witt be conducted and'

whether physical entry is required to effect the

acquisition;

"(II) the identity of any electronic commu-

nieation service provider necessary to effect the

acquisition, provided, however, that the applica-

tion is not required to identiff the specific fa'

cilities, places, premises, or property at which

the acquisition authorized under this section

will be directed or conducted;

"(I) a statement of the facts concerning

any previous applications that have been mad'e

to any judge of the Foreign Intelligence Suweil-

lance Court involving the United States person

specified in the application and. the action taken

on each previous aPPlication; and

"(J) a statement of the period of time for

which the acquisition is required to be main-

tained, provided that such period of time shall

not exeeed 90 days per application.
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" (2) Ornpn REQUTRÐMENTS oF THE aTToR'-

NEY GENER,AL.-The Attorney General may require

any other affrdavit or certification from any other

ofñcer in connection with the application'

"(3) Orrrpn REQUIREMENTS oF THE JUDGE'-

The judge may require the applicant to furnish such

other hformation as may be neeessary to make the

frndings required by subsection (c)(1)'

"(c) OnPER.-

"(1) Fr¡rorNcs.-Upon an application made

pursuant to subsection (b), the Foreign Intetligence

surveillance court shatt enter an ex parte order as

requested" or as modifred approving the acquisition if

the Court finds that'-

"(A) the application has been made by a

Federal offrcer and approved by the Attorney

General;

"(B) on the basis of the facts submitted by

the applicant, for the United States person who

is the target of the acquisition, there is prob-

able cause to believe that the target is-

"(i) a person reasonably believed to be

Iocated outside the United States; and



O:\EAS\EAS08015rûnì

1

2

3

4

5

6

7

8

9

10

11

t2

1,3

T4

15

L6

17

18

19

20

2l

22

23

24

25

S.IJ.C.

30

"(ü) a foreign power' an agent of a

foreign po\¡ver' or an ofñcer or employee of

a foreign Power;

"(C) the proposed minimization procedures

meet the defiIition of minimization procednres

under section 101(h) or section 301(4); and

"(D) the application which has been frled

containsallstatementsandcertificationsre-

quiretl by subsection (b) and the certification or

certifications are not clearly erroneous on the

basis of the statement made under subsection

(bXl)(F)(v) and any other tuformation fur-

nished under subsection (b)(3)'

"(2) PnogABLP cAUSE--In determining

whether or not probabte cause exists for purposes of

an order under paragraph (1), a judge having jotit-

diction under subsection (a)(1) may consider past

activities of the target, as well as facts and cir-

cumstances relating to current or future activities of

the target. However, no United States person may

be considered a foreign po\üer' agent of a foreign

power, or offrcer or employee of a foreign power

soleþ upon the basis of activities protected by the

first amendment to the Constitution of the United

States.
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"(3) Rnunw.-

"(A) IrrurTATION ON REvIEw.-Review by

a judge having jurisdiction under subsection

(a)(1) shall be limited to that required to make

the findings described in paragraph (1).

"(B) Rswow oF pRoBABl,n cArJsE.-If

the judge determines that the facts submitted

under subsection (b) are insuffrcient to estab-

lish probable cause to issue an order under

paragraph (1), the judge shall enter an order so

stating and provide a written statement for the

record of the reasons for such deterrnination.

The Government may appeal an order under

this clause pursuant to subsection (f).

"(C) Rsvrnw oF MINrMrzATroN PRocE-

DURES.-If the judge determines that the pro-

posed minimization procedures required under

paragraph (1)(C) do not meet the definition of

minimization procedures under section 101(h)

or section 301(4), the judge shall enter an

order so stating and provide a written state-

ment for the record of the reasons for such de-

termination. The Government may appeal an

order under this clause pursuant to subsection

(f).
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"(D) Rpvrpw oF cEIìTIFrcATroN.-If the

judge determines that an application required

by subsection (2) does not contain all of the re-

quired elements, or that the certifrcation or cer-

tifications are clearþ erroneous on the basis of

the statement made under subsection

(bXlXF)(v) and any other information fur-

nished under subsection (b)(3), the judge shall

enter an order so stating and provide a written

statement for the record of the reasons for such

determination. The Government may appeal an

ord,er under this clause pursuant to subsection

(Ð.

"(4) SenclrrcATroNs.-An order approving an

acquisition under this subsection shall speciff-

"(A) the identity, if krrown' or a descrip-

tion of the United States person who is the tar-

get of the acquisition identifred or described in

the application pursuant to subsection

(b)(1)(B);

"(B) if provided in the application pursu-

ant to subsection (b)(l)(H), the nahrre and lo-

cation of each of the facilities or places at

which the acquisition will be directed;
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"(C) the nature of the information sought

to be acquiïed, and the type of communications

or activities to be subjected to acquisition;

"(D) the means by which the acquisition

will be conducted and whether physical entry is

required to effect the acquisition; and

"(E) the period of time during which the

acquisition is approved.

"(5) DrnncrroNs.-An order àpproving acquisi

tions under this subsection shall direct-

"(A) that the minimization proeedures be

followed;

"(B) an electronic communication service

provider to provide to the Government fortìwith

all information, facilities, or assistance nec-

essary to accomplish the acquisition authorized

under this subsection in a manner that will pro-

tect the secrecy of the acquisition and produce

a minirnum of interferenee \üith the services

that such electronic communication service pro-

vider is providing to the target;

"(C) an electronic communieation service

provider to maintain under security procedures

approved by the Attorney General any records

concerning the acquisition or the aid furnished
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that such electronic commurrication service pro-

vider wishes to maintain; and

"(D) that the Government compensate, at

the prevaiìing rate, sueh electronic communica-

tion service provider for providing such infor-

mation, facilities, or assistance.

"(6) DunetloN.-An order approved under this

paragraph shall be effective for a period not to ex-

ceed 90 days and such order may be renewed for ad-

ditional 90-day periods upon submission of renewal

applications meeting the requirements of subsection

(b).

"(7) CoptPrJrANCE.-At or prior to the end of

the period of time for which an acquisition is ap-

proved by an order or extension ulder this section,

the judge may assess compliance with the minimiza-

tion procedures by reviewing the circumstances

under whieh inforrnation concerning United States

persons was acquired, retained, or disseminated.

" (d) EunRGENcv AutlronrzATloN.-

"(1) AutHoRITy FoR EMERGENov AUTHoRIZA-

TloN.-Notwithstanding any other provision of this

Act, if the Attorney General reasonably determines

that-
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"(A) an emergency situation exists with re-

spect to the acquisition of foreign intelligence

information for which an order may be obtained

under subsection (c) before an order author-

izing such acquisition can with due diligence be

obtained; and

"(B) the factual basis for issuance of an

order under this subsection to approve such ac-

quisition exists,

the Attorney General may authorize the emergency

acquisition if a judge having jurisdiction under sub-

section (a)(1) is infonnect by the Attorney General,

or a d,esignee of the Attorney General, at the time

of such authorization that the deeision has been

made to conduct such acquisition and if an applica-

tion in accordance with this subsection is made to a

judge of the Foreign Intelligence Surveillance Court

as soon as practicable, but not more than 168 hours

afber the Attorney General authorizes such acquisi-

tion.

" (2) MrunnrzauoN PRocEDURES.-If the At-

torney General authorizes such emergency acquisi-

tion, the Attorney General shall require that the

minimization procedures required by this subsection

for the issuance of a judicial order be followed.
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I "(3) TnnwuNanoN oF EMERGENoY auruott-

2 rzATroN.-In the absence of a judicial order approv-

3 ing such acquisition, the acquisition shall terminate

4 when the information sought is obtained., when the

5 application for the order is denied, or afber the e:pi-

6 ration of 168 hours from the time of authorization

7 by the Attorney General, whichever is earliest'

I "(4) Usp oF TNFoRMÄTIoN--In the event that

g such application for approval is denied, or in any

10 other case where the acquisition is terminated. and

11 no order is issued approving the acquisition, no in-

12 formation obtained or evidence derived. from such ac-

13 quisition, except und,er circumstances in which the

t4 target of the acquisition is deterrnined not to be a

15 united states person during the pendency of the

L6 168-hour emergency acquisition period, shall be re-

17 ceived in evidence or otherwise disclosed in any trial,

18 hearing, or other proceeding in or before any court,

lg grand jury, department, offi-ce, agency' regulatory

20 body, legislative committee, or other authority of the

2l united states, a state, or political subdivision there-

22 of, and no information concerning any united states

23 person acquired from such acquisition shall subse-

24 quently be used or disclosed in any other manner by

25 Federal offrcers or employees without the consent of
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1 such person, exeept with the approval of the Attor-

2 ney General if the i¡formation indicates a threat of

3 death or serious bodily harm to any person.

4 "(e) Rpl,Pasp FnonI l-rresrr,rrv.-Notwithstanding

5 any other law, no cause of action shall lie in any court

6 against any electronic communication service provider for

7 providing any information, facilities, or assistance in ac-

8 cord.ance with an order or request for emergency assist-

9 ance issued pursuant to subsections (c) or (d).

10 "(f) ArenArr.-

1l "(1) ATeEAIJ To rHE FoREIGN INTEI-.,L,rGENCE

LZ suRvEIrrlANcE couRT oF npvlglv.-The Govern-

13 ment may frle an appeal with the Foreign Intel-

14 ligence surveillance court of Review for review of an

15 order issued pursuant to subsection (c). The Court

16 of Review shall have jurisdiction to consider such ap-

L7 peal and shall provide a written statement for the

18 record of the reasons for a deeision und.er this para-

19 graph.

20 "(2) CøntIoRARI To rrrn SUPREME counT.-

2I The Government may flle a petition for a writ of

22 certiorari for review of the decision of the court of

23 Review issued under paragraph (1). The record for

24 such review shall be transmitted under seaJ. to the
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I supreme court of the united states, which shall

2 have jurisdiction to reviev¡ zuch decision'

3 "SEC. 706. OTHER ACQTIIS TIONS TARGE1TING UNI|TtED

4 srArES PERsoNs or'rfsrDr THE uNrrED

5 srATES.

6 "(a) JunrsDrcrloN al'rD ScoPE.-

7 "(1) JunrsprcrloN.-The Foreign Intelligence

I surveillance court shall have jurisdiction to enter an

9 order pursuant to subsection (c).

10 "(2) Scopp.-No element of the intelligence

11 cornmunity may intentionally target, for the purpose

L2 of acquiring foreign intelligence information, a

t3 united states person reasonably believed to be lo-

14 cated outside the united states under circumstances

15 in which the targeted united states person has a

16 reasonable expectation of privacy and a warrant

l7 would be required if the acquisition were conducted

18 inside the united states for law enforcement pur-

lg poses, u¡less a judge of the Foreign Intelligence

20 suweillance court has entered an order or the At-

2I torney General has authorized an emergency acquisi-

22 tion pursuant to subsections (c) or (d) or any other

23 provision of this Act-

24 "(3) I-¡nIITATIONS--
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I "(A) MovrNc oR MTSTDENTIFIED TA-R'-

2 GETS.-In the event that the targeted United

3 states person is reasonably believed to be in the

4 United states during the pendency of an order

5 issued pursuant to subsection (c), such acquisi-

6 tion shall cease until authority is obtained pur-

7 suant to this Act or the targeted united states

I person is again reasonably believed to be lo-

g cated outside the United States during the

10 pend.ency of an ord.er issued pursuant to sub-

11 section (c).

12 "(B) Appr,rca-e[,ITY.-If the acquisition is

13 to be conducted inside the united states and

14 could be authorized under section 704, the pro-

15 cedures of section 704 shall aPPlY, unless an

16 order or emergency acquisition authority has

17 been obtained under a provision of this Act

18 other than under this section.

lg "(b) Applrrc-a.TloN.-Each application for an order

20 under this section shall be made by a Federal offrcer in

2I writing upon oath or affirmation to a judge having juris-

22 diction under subsection (a)(1). Each application shall re-

23 quire the approval of the Attorney General based upon the

24 Attorney General's finding that it satisfres the criteria and
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I requirements of such application as set forth in this sec-

2 tion and shall include-

3 "(1) the identity, if Ìarown, or a description of

4 the specific United States person who is the target

5 of the acquisition;

6 "(2) a statement of the facts and circumstances

7 relied upon to justifii the applicant's belief that the

8 United States person who is the target of the acqui-

9 sition is-
10 "(A) a person reasonably believed to be lo-

11 cated outside the United States; and

12 "(B) a foreign power, an agent of a foreign

13 power, or an offrcer or employee of a foreign

14 power;

15 "(3) a statement of the proposed minimization

16 procedures consistent with the requirements of sec-

17 tion 101(h) or section 301(4);

18 "(4) a certification made by the Attorney Gen-

Lg eral, an official specified in section 10a(a)(6), or the

20 head of an element of the intelligence community

2L that-

22 "(A) the certifying ofñcial deems the i¡for-

23 mation sought to be foreign intelligence infor-

24 matiou and
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"(B) a signifrcant purpose of the acquisi-

tion is to obtain foreign intelligence informa-

tion;

"(5) a statement of the facts concerning any

previous applications that have been made to any

judge of the Foreign Intelligence surveiÌlance court

involving the United States person specified in the

application and the action taken on each previous

application; and

"(6) a statement of the period of time for which

the acquisition is required to be maintained, pro-

vided that such period of time shall not exceed 90

days per application.

"(c) OnoER.-

"(1) Fr¡rolNcs.-If, upon an application made

pursuant to subsection (b), a judge having jurisdic-

tion under subsection (a) finds thal-

"(A) on the basis of the facts submitted by

the applieant, for the United States person who

is the target of the acquisition, there is prob-

able cause to believe that the target is-

"(i) a person reasonably believed to be

located outside the United States; and
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"(ü) a foreign power' an agent of a

foreign power' or an officer or employee of

a foreign Power;

"(B) the proposed minimization proce-

dures, with respect to their dissemination provi-

sions, meet the definition of minimization pro-

cedures under section 101(h) or section 301(a);

and

"(C) the application which has been frled

containsallstatementsand.certificationsre-

quired by subsection (b) and' the certifrcation

provided under subsection (bXa) is not clearþ

'elToneousonthebasisoftheinformationfrrr-

nished under subsection (b),

the court shalt issue an ex parte order so stating.

" (2) PnoeABLP cAUsE--In determining

whether or not probable cause exists for purposes of

an ord,er under paragraph (1)(A), a judge having ju-

risdiction und.er subsection (axl) may consider past

activities of the target, as well as facts and cir-

cumstances relating to current or future activities of

the target. However, no United States person may

be considered a foreign power, agent of a foreign

porüer, or offi.eer or employee of a foreign power

solely upon the basis of activities protected by the
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frrst amendment to the Constitution of the United

States.

"(3) Rnrrrsw.-

" (A) I-.¡rvrrtarrONS ON REVIEw.-Review

by a judge having jurisdiction under subsection

(aXl) shall be limited to that required to make

the findings described in paragraph (1). The

judge shall not have jurisdiction to review the

means by which an acquisition u:rd'er this sec-

tion may be conducted.

"(B) Rpvrpw oF PRoBABLE cAUSE.-If

the judge determines that the facts submitted

under subsection (b) are insuf6.cient to estab-

lish probable cause to issue an order under this

subsection, the judge shall enter an order so

stating and provide a written statement for the

record of the reasons for such determination.

The Government may appeal an order under

this clause pursuant to subsection (e).

"(C) Rnvrsw oF MTNIMIzATIoN PRocE-

DURÐs.-If the judge determines that the mini-

mization procedures applicable to dissemination

of information obtained through an acquisition

under this subsection do not meet the defrnition

of minimization procedures under section
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101(h) or section 301(4), the judge shall enter

an order so stating and provide a written state-

ment for the record of the reasons for such de-

termination. The Government may appeal an

order under this clause pursuant to subsection

(e).

"(D) ScoPs o¡. REvrEw o¡. cEB'TrFr-

cATroN.-If the judge determinæs that the cer-

tification provided under subsection (bX4) is

clearþ erroneous on the basis of the informa-

tion fiurished under subsection (b), the judge

shall enter an order so stating and provide a

written statement for the record of the reasons

for such determination. The Goverrment may

appeal an order under this clause pursuant to

subsection (e).

"(4) DunarroN.-An ord-er under this para-

graph shalt be effective for a period not to exceed 90

days and such order may be renewed for additional

90-day periods upon submission of renewal applica-

tions meeting the requirements of subsection (b)-

"(5) CouPL,IANcE.-At or prior to the end of

the period of time for which an order or extension

is granted under this section, the juclge may assess

compliance with the minimization procedures by re-
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viewing the circumstances under which information

concerning united states persons \Mas disseminated,

provided that the judge may not inquire into the cir-

cumstances relating to the conduct of the acquisi-

tion.

" (d) EInnRGENcY Autuomz¿TroN.-

"(1) AurHoRrrY r'oR, EMERGENoY auruoRrzA-

TloN.-Nohvithstanding any other provision in this

subsection, if the attorney General reasonably deter-

mines that-
"(A) an emergency situation exists with re-

specttotheacquisitionofforeignintelligence

information for which an order may be obtained

under subsection (c) before an order under that

subsection flâY, with due diligence, be obtained;

and

"(B) the factual basis for issuance of an

order under this section exists,

the Attorney General may authorize the emergency

aequisition if a judge having jurisdiction under sub-

section (axl) is informed by the Attorney General

or a designee of the Attomey General at the time of

such authorization that the decision has been made

to conduct such aequisition and if an application in

accordance with this subsection is made to a judge
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of the tr'oreign Intelligence Surveillance Court as

soon as practicable, but not more than 168 hours

after the Attorney General authorizes such aequisi-

tion.

"(2\ MrururzarroN PB,ocEDURES.-If the At-

torney General authorizes such emergency acquisi-

tion, the Attorney General shall require that the

minimization procedures required by this subsection

be followed.

"(3) TpnulxettoN oF EMERcENoY a.urgon-

rzaTroN.-In the absenee of an order under sub-

section (c), the acquisition shall terminate when the

information sought is obtained, if the application for

the order is denied, or after the expiration of 168

hours from the time of authorization by the Attor-

ney General, whichever is earliest.

"(4) Usn oF INFoRMArroN.-In the event that

such application is denied, or in any other case

where the acquisition is terminated and no order is

issued approving the acquisition, no information ob-

tained or evidence derived from such acquisition, ex-

cept u:rder circumstances in which the target of the

acquisition is determined not to be a United States

person during the pendency of the 168-hour emer-

gency acquisition period, shall be received in evi-
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dence or otherwise disclosed in any trial, hearing, or

other proceeding in or before any court' grand jury'

department, offrce, agency, regulatory body, Iegisla-

tive committee, or other authority of the United

States, a State, or political subdivision thereof, and

no infonnation concerning any United States person

acquired from such acquisition shall subsequently be

used or disclosed in any other marìrrer by Federal of-

ficers or employees without the consent of such per-

son, except with the approval of the Attorney Gen-

eral if the information indicates a threat of death or

serious bodily harm to any person.

"(e) Aeenal,.-

"(1) AppEAr ro rHE couRT oF nnrrrpv¡.-The

Government may frle an appeal with the Foreign In-

telligence Surveillance Court of Review for review of

an order issued pursuant to subsection (c). The

Court of Review shall have jurisdiction to consider

such appeal and shall provide a written statement

for the record of the reasons for a decision under

this paragraph.

"(2) CnnrIoRAnI To rHE SUPREME counT.-

The Government may frle a petition for a writ of

certiorari for review of the decision of the Court of

Review issued under paragraph (1). The record for
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1 such review shall be transmitted under seal to the

2 supreme court of the united states, which shall

3 have jurisdiction to review such decision'

4 .SEC. 706. JOINT APPLICATIONS AND CONCURRENT AU'

5 THoRrzATroNs.

6 "(a) JoINT APPLTcaTIoNS AND OR'DERs'-If an ac-

7 quisition targeting a united states person under section

8 704 or section ?05 is proposed to be conducted both inside

g and outside the united states, a judge having jurisdiction

10 under section 704(a)(1) or section 705(ax1) may issue si-

11 multaneousþ, upon the request of the Government in a

12 joint application complying with the requirements of sec-

13 tion 704(b) or seetion 705(b), orders und.er section 704(b)

14 or section 705(b), as applieable.

15..(b)CoNcunnpxrAutlronrZATIoN.-Ifanorder

16 authorizing electronic surveillance or physical search has

17 been obtained under section 105 0r seetion 304 and that

18 order is still in effect, the attorney General may auth ottze,

lg without an order under section 704 or section 705, an ac-

20 quisition of foreign intelligence bformation targeting that

2t United States person whjle such person is reasonably be-

22 lieved to be located outside the United States'
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1 .SNC. 707. USE OF INFORIUATION ACQI]IRED UNDER TrITLE

2 vrr'

3 "(a) I¡uronu¡.trox AcQurnpo UNnnn SncuoN

4 703.-Information acquired from an acquisition con-

5 ducted under section 703 shall be deemed to be informa-

6 tion acquired from an electronic surveillance pursuant to

7 title I for purposes of section 106, except for the purposes

I of subsection (j) of such section'

g "(b) IrrrronmauoN AcQurnno Uxopn SpctloN

10 T04.-Information acquired from an acquisition con-

11 dueted und,er section 704 shall be deemed to be informa-

12 tion acquired from an electronic surveillance pursuant to

13 title I for purposes of section 106'

14 "snc. 208. coNGREssroNAL o\¡ERSTGHT'

15 "(a) SPureNNu¡r, Rpponr'-Not less frequently

16 than once every 6 months, the Attorney General shall fully

17 inform, in a manner eonsistent with nationa,l security, the

18 congressional inteltigence committees, the committee on

Lg the Judieiary of the senate, and the cornmittee on the

2A Judiciary of the House of Representatives, concerning the

2L implementation of this title.

22 "(b) CoNTENT--Each report made under subpara-

23 graph (a) shall include-

24 "(1) with respect to section 703-

25 "(A) any certifications made under sub-

26 section 703(f) during the reporting period;
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"(B) any directives issued' under sub-

section 703(g) during the reporting period;

"(C) a description of the judicial review

during the reporting period of any such certifi-

cations and targeting and minimization proce-

dures utilized with respect to such acquisition,

including a copy of any order or pleading in

connection with such review that contains a sig-

nificant legal interpretation of the provisions of

this section;

"(D) any actions taken to challenge or en-

force a directive under paragraphs (4) or (5) of

section 703(9);

"(E) any compliance reviews conducted by

the Department of Justiee or the Offrce of the

Director of National Intelligence of aequisitions

authorized under subsection 703 (a);

"(F) a description of any incidents of non-

complianee with a directive issued by the Attor-

ney General and the Director of National Intel-

ligence under subsection 703(g), including-

"(i) incidents of noncompliance by an

element of the intelligenee cornmunity with

procedures adopted pursuant to sub-

sections (d) ancl (e) of section 703; and



O:\EAS\EASO8015-xanl

I

2

3

4

5

6

7

8

9

10

11

12

t3

T4

15

L6

t7

18

t9

20

2T

22

23

24

25

S.L.C.

5L

"(ü) incidents of noncompliance by a

specified person to whom the Attorney

General and Director of National Úrtel-

ligence issued a directive under subsection

703(9); antl

"(G) any procedwes implementing this

section;

"(2) with respect to section 70+--

"(A) the total number of applications made

for orders und.er section 704(b);

"(B) the total number of sueh orders ei-

ther granted, modified, or denied; and

"(C) the total number of emergency acqui-

sitions authorized by the Attorney General

und.er section 704(d) and the total number of

subsequent orders approving or denying such

acquisitions; and

"(3) with respect to section 705-

"(A) the total number qf applications made

for orders under 705(b);

"(B) the total number of such ord'ers ei-

ther granted, modified, or denied; and'

"(C) the total mrmber of emergency acqui-

sitions authorized by the Attorney General

under subsection 705(d) and the total number
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lofsubsequentord'ersapprovingordenyingsuch

2 applications."-

3 (b) T¡slE oF cONrpNts.-The table of contents in

4 the first section of the Foreign Intelligence Surveillance

5 Act of 1978 (50 U.S'C. 1801 et. seq.) is amended-

6 (1) bV striking the item relating to title Vf[;

7 (2) by striking the item relating to section 701;

8 and,

g (3) by adding at the end the following:

..TITIJE VII-ADDITIONAI, PR,OCEDURES R,EGAR,DING CER,T.AIN

PER,SONS OUTSIDE TIM UNITED STATES

.,Sec.701.I-¡imitationondefinitionofelectroniesurveillanee.

"Sec. 702. Definitions-

"sec' 703' "'*iî,iåffi5ilffixJ:iî" 
outside the united states

"sec' 704' t"*:ïjî;ällïïJï*rËJJ::t sþtes of united states per-

"Sec. 705. Otn"ï;ffätË-T# targeting United States persons outside the

"Sec. 706. Joint applications and concu¡rent authorizations'

"Sec. ?07. Use of information acquired under title VII'
"Sec. 708. Congressional oversight."'

10 (c) TncnNrcar, AND CoNFoRMTNG AvtpNuvtENTS'-

11 (1) Tltle 18, UNITED srarps coDE'-

L2 (A) Sscrrox 2232.-section 2232(e) of

13 title 18, United States Cod.e, is amended by in-

|4serting..(asdefinedinsectionlOl(f)ofthe
15 Foreign Intelligence surveillance act of 1978,

16 regardless of the limitation of seetion 701 of

L7 that Act)" aft'er "electronic surveillance"'

18 G) SPcuo¡¡ 2511'-Section

lg25II(2)(aXüXA)oftitlels,UnitedStates
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I Code, is amended by inserting "or a con-rt order

2 pursuant to section 705 of the Foreign Intel-

3 ligence Surveillance Act of 1978" after "assist-

4 anee".

5 (2) Fonprcru TNTEITITIGENOE suRVErIrlaNCE

6 Acr oF rs7s.-

7 (A) SectroN toe.-Seetion 109 of the For-

8 eign Intelligence Surveillance Act of 1978 (50

9 U.S.C. 1809) is amended by adding at the end

10 the following:

11 "(e) DnnrNrrroN.-For the purpose of this section,

tZ the term 'electronic surveillance.' means electronic surveil-

13 lanee as defined in section 101(f) of this Act regardless

14 of the limitation of section 701 of this Act.".

15 (B) SBcuoN llo.-Section 110 of the For-

L6 eign Intelligence Surveillance Act of 1978 (50

17 U.S.C. 1810) is amended by-
18 (i) adding an "(a)" before "Cwtl Ac-

L9 TroN",

20 (ii) redesignating subsections (a)

2I through (c) as paragraphs (1) through (3),

22 respectively; and

23 (üi) adcling at the end the following:

24 "(b) DnnINrrIoN.-For the purpose of this section,

25 the term 'electronic surveiÌ.lance' means electronic surveiÌ-
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1 lance ¿5 flsfined in section 101(f) of this Act regardless

2 of the limitation of section 701 of this Act'"'

3 (C) SncuoN eor'-section 601(aX1) of

4theForeignlntelligenceSurvei]lanceActof
5 1978 (50 U.S.C' 1871(a)(1)) is amended bv

6 striking subparagraphs (C) and (D) and insert-

7 ing the following:

8 "(C) pen registers und'er section 402;

g "(D) access to record-s under section 501;

10 "(E) acquisitions und'er section 704; and

11 "(F) acquisitions under section 705i''

12 (d) Tenn'uNArroN oF AurHoR'rrY'-

13 (1) IN GENERAT.-Except as- provided in para-

L4 graph (2), the amendments made by subsections

15 (a)(2), (b), and (c) shail cease to have effect on De-

16 cember 31, 2013.

17 Ø CoNTINUTNG APPl,rcaBlr-,rrY'-Section

18 703(sx3) of the Foreign Intelligence surveillance

19 Act of 1978 (as amended by subsection (a)) shall re-

20 main in effect with respect to any directive issued

2I pursuant to section 703(S) of that Aet (as so

22 amended) cturing the period such directive was in ef-

23 fect. section 704(e) of the Foreign Intelligence sur-

24 veillance act of 1978 (as amended by zubsection (a))

25 shall remain in effect with respect to an order or re-
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quest for emergency assistance under that section.

The use of information acqufued by an acquisition

conducted under section 703 of that Act (as so

amended) shall continue to be governed' by the provi-

sions of section 707 of that Act (as so amended)'

SEc.r02.STÂ^TEMENToFfficLUSIvEMEANSBYwHIcH

ELECTRONIC SUR.VEILLAI'ICE A¡'ID II{TER,CEP-

TTON OF DOMESTIC COMMTJNICATIONS IT{AY

BE CONDUCIED.

(a) StetEMENT oF ExclJusr\rp Mp¡Ns--TitIe I of

the Foreign Intelligence surveillance Act of 1978 (50

U.S.C. 1801 et seq.) is amended by adding at the end

the followiig new section:

"sratEMENt oF EXCIJUSwE MEANS BY wHrclI EIrEC-

TRONIC SURVEIIJLANCE AND INTER'CEPTION OF DO-

MESTIC COMMUNICATIONS MAY BE CONDUCTED

"SEc. 112. The proeedures of chapters 1-19, I27, and'

206 of title 18, United states code, and this Act shall

be the exclusive means by which electronic surveillance (as

defined in section 101(f), regardless of the limitation of

section 701) and the interception of domestic wire, oral,

or electronic communications may be conducted.".

(b) TaeLE oF CourpNrs.-The table of contents in

the first section of the Foreign Intelligence Surveillance

Act of 1978 (50 U.S.C. 1801 et seq.) is amended by add-

ing after the item relating to section 111, the following:
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,,See. 112. Sta.tÆment of exclusive mearls by whieh electronic surveillance and

..iuterceptionofdomesticcommunicationsmaybecondueted.''.

1 (c) CoNpoRMTNG ArunwnunNrs.-section 25Ll(2)

2 of title 18, United states code, is amended in paragraph

3 (f), by striking ", âs defined in section 101- of such -Þ'ct,"

4 and inserting "(as defined in section 101(f) of such Act

5 regardless of the limitation of section 701 of such Act)".

6 SEC. 10s. STTBMIITAL TO CONGRESS OF CERTAIN COIIIrT

7 oRDERs¡ UNDER rEE FoRETGN rNrtr-

8 LIGENcE suRvErLLANcE Acr oF 1e78'

g (a) INclusIoN oF CERTATN Ononns IN SEMTANNUATT

10 Rpponts oF ATT6RNEY Gp¡rnzur,.-subsection (a)(5) of

11 section 601 of the Foreign Intelligence Surveillance Act

12 of 1978 (50 u.s.c. 1871) is amended by striking "(not

13 including orders)" and inserting ", orders,"'

14 (b) RnpoRrs BY Arton¡mv GpNpzur, oN CER'rarN

15 Orrmn Onnpns.-such section 601, as amended by sub-

16 section (a), is further amended by adding at the end the

17 following:

18 "(c) The Attorney General shall submit to the com-

lg mittees of congress refer.red to in subsection (a) a copy

20 of any decision, order, or opinion issued by the Foreign

2I Intelligence Surveillance Court or the Foreign Intelligence

22 Suweillance Court of Review that includes significant con-

23 struction or interpretation of any provision of this Act not
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1 later than 45 days afber such decision, order, or opinisn

2 is issued.".

3 (c) DpFrNrTrONS.-such section 601, as amended by

4 subsections (a) and (b), is further amended by adding at

5 the end the following:

6 "(d) DBrrNrrIoNS.-In this section:

7 "(1) Fonprcu TNTEIJTJIGENCE suRVErLr,aNCE

8 couRT; couRT.-The term "'Foreign Intelligence

g surveillance court"' means the court established by

10 section 103(a).

11 "(2) FonprcN TNTEITTJIGENCE suR'vETTJLANCE

12 couRT oF REVTEVI; couRT oF REVIEw'-The terrn

L3 ,Foreign Intelligence surveillance court of Review'

14 means the court established by section 103(b)'"'

15 spc. 104. APPLTcATToNS FoR counT oRDERs.

16 Section 104 of the Foreign Intelligence surveillance

17 Äct of 1978 (50 U-S.C. 1804) is amended-

18 (1) in subsection (a)-

Lg (A) by striking paragraphs (2) and (11);

20 G) by redesignating paragraphs (3)

2l through (10) as paragraphs (2) through (9), re-

22 spectiveþ;

23 (C) ilr paragraph (5), as redesignated by

24 subparagraph (B) of this paragraph, by striking

25 "d.etailed";
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(D) in paragraph (6), as redesignated by

subparagraph (B) of this paragraph, in the

matter preceding subparagraph (A)-

(i) bV striking "AfÊairs or" and. insert-

ing "Affairs,"; and

(ü) by striking "Senate-" and insert-

ing "Senate, or the Deputy Director of the

Federal Bureau of Investigation, if des-

ignated by the President as a certirying of-

frcial-";

(E) in paragraph (7), as redesignated by

subparagraph (B) of this paragraph, by striking

"statement of' and inserting "summary state-

ment of ';

(F) in paragraph (8), as redesignated by

subparagraph (B) of this paragrcph, by adding

"and" at the end; and

(G) in paragraph (9), as redesignated by

subparagraph (B) of this paragraph, by striking

"; and" and inserting a Period;

(2) by striking subsection (b);

(3) bV redesignating subsections (c) through (e)

as subseetions (b) through (d), respectively; and

(4) in paragraph (1)(A) of subsection (d)' as re-

designated by paragraph (3) of this subsection, bY
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1 striking "or the Director of lrlational Intelligence"

2 and inserting "the Director of National Intelligence,

3 or the Director of the Central Intelligence Agency"-

4 snc. 105. ßsuÁhlcr oF AN oRDER-

5 Section 105 of the Foreign Intelligence Surveillance

6 Act of 1978 (50 U.S.C. 1805) is amended-

7 (1) in subsection (a)-

I (A) by striking paragraph (1); and

9 (B) by redesignating paragraphs (2)

10 through (5) as paragraphs (1) through (4), re-

11 spectively;

12 (2) in subsection (b), by striking "(a)(3)" and

13 inserting "(a)(2)";

14 (3) in subseetion (cXl)-

15 (A) in subparagraph (D), by adiling "and"

16 at the end;

17 (B) in subparagraph (E), by striking ";

18 and" and insertiog a period; and

19 (C) by striking subparagraph (F);

20 (a) bV striking subsection (d);

2L (5) by redesignating subsections (e) through (i)

22 as subsections (d) through (h), respectively;

23 (6) by amending subsection (e), as redesignated

24 by paragraph (5) of this section, to read as follows:
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1 ,,(e)(1) Notwithstanding any other pïovision of this

2 title, the Attorney General may authorize the emergency

3 emplo)rynent of electronic surveillance if the Attorney Gen-

4 eral reasonably-

5 "(A) d.etermines that an emergency situation

6 exists with respect to the emplo¡rment of electronic

7 sufl/eillance to obtain foreign in¿sììigence informa-

8 tion before an order authorizing such zurveillance

g can with due diligence be obtained;

10 "(B) determines that the factual basis for

11 issuance of an order und,er this title to approve such

12 electronic surveillance exists;

13 "(C) inforrns, either personally or through a

L4 designee, a judge having jurisdiction under section

15 103 at the time of such authorization that the deci-

16 sion has been mad.e to employ emergency electronic

17 surveillance; and,

18 "(D) makes an application in accordance with

19 this title to a judge having jurisdiction under section

20 103 as soon as practicable, but not later than 168

2I hours after the Attorney General authorizes such

22 surveillance.

23 "(2) I1 the Attorney General authorizes the emer-

24 gency employment of electronic surveillance under para-

25 graph (1), the Attorney General shall require that the
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1 minimization procedures required by this title for the

2 issuance of a judicial order be followed-

3 "(3) In the absence of a judicial order approving such

4 electronic suïveillance, the sun eillance shall terminate

5 when the inforrnation sought is obtained, when the appli-

6 cation for the order is denied, or afber the expiration of

7 168 hor¡rs from the time of authorization by the Attorney

8 General, whichever is earliest.

9 "(4) Ldenial of the application made under this sub-

10 section may be reviewed as provided in seetion 103.

11 "(5) In the event that such application for approval

12 is denied, or in any other case where the electronic surveil-

13 lance is terminated and no order is issued approving the

1,4 surveillance, no inforrnation obtained or evidence derived

15 from such surveillance shall be received in evidenee or oth-

16 erqise disclosed in any trial, hearing, or other proceeding

17 in or before any court, grand jury, department, offrce,

18 agency, regulatory body, legislative committee' or other

19 authority of the united states, a state, or political sub-

20 division thereof, and no information concerning any

2I IJnited States person aequired from such swveillance shall

22 subsequently be used or disclosed in any other manner by

23 Federal offrcers or employees without the consent of such

24 person, except with the approval of the .Attorney General
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I if the information indicates a threat of death or serious

2 bodily harm to anY Person.

3..(6)TheAttorneyGeneralshallassesscompliance

4 with the requirements of paragraph (5)'"; and

5 (7) by adding at the end the following:

6..(i)InanycaseinwhichtheGovernmentmakesan

7 application to a judge und.er this title to conduct electronic

8 surveillance involving communications and the judge

ggrantssuchapplication,upontherequestoftheapplicant,

10 the judge shall also auth ortze the installation and use of

11 pen registers and trap and trace devices, and direct the

12 disclosure of the information set forth in section

13 402(d)(2).".

L4 SEC. 106. USE OF INFORIYT¿I*TION.

15 subsection (Ð of section 106 of the Foreign Intel-

16 ligence surveillance Act of 1978 (8 U.S.C. 1806) is

L7 amended by striking "radio communication" and inserting

18 "commu-nication".

Ig SEC. 107. AMENDMENTS FOR PHYSICAL SEARCHES'

20(a)ApplICATIoNS.-sectionSOsoftheForeignln-

2l telligence surveillance Act of 1978 (50 u.s.c. 1823) is

22 amended-

23 (1) in subsection (a)-

24 (A) bY striking Paragraph (2);



S.Ir.C.O'\EAS\84S08015.:cnl

I

2

3

4

5

6

7

I
9

10

11

T2

t3

t4

15

r6

17

18

19

20

2l

22

23

63

(B) by redesignating paragraphs (3)

through (9) as paragraphs (2) through (8), re-

spectivelY;

(C) in paragraph (2), as red'esignated by

subparagraph (B) of this paragraph, by striking

"detailed";

(D) in paragraph (3XC), as redesignated

by subparagraph (B) of this paragraph, by in-

serting "or is about to be" before "owned'"; and

(E) in paragraph (6), as redesignated by

subparagraph (B) of this paragraph, in the

matter preceding subparagraph (A)-

(i) bV striking "Affairs or" and' insert-

ing "Affairs,"; and

(ü) by striking "senate-" and insert-

ing "Senate, or the Deputy Director of the

Federal Bureau of Investigation, if des-

ignated by the President as a certifiiing of-

frcial-"; and

(2) in subsection (d)(lXA), by striking "or the

Director of Nationat Intelligence" and inserting "the

Director of National hntelligenee, or the Director of

the Centrat Intelligence Agenc/'.
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I (b) Ompns.-section 304 of the Foreign Úntel-

2 ligence SurveiLlance Act of 1978 (50 U-S.C. 1824) is

3 amended-

4 (1) in subsection (a)-

5 (A) by striking Paragraph (1); and

6 (B) by redesignating paragraphs (2)

7 through (5) as paragraphs (1) through (4), re-

8 spectively; and

9 (2) by amending subsection (e) to read as fol-

10 lows:

11 "(e)(1) Notwithstanding any other provision of this

12 title, the Attorney General may authorize the emergency

L3 emplo¡nnent of a physicat search if the Attorney General

14 reasonably-

15 "(A) determines that an emergency situation

16 exists with respect to the emplo¡nnent of a physical

L7 search to obtain foreign intelligence information be-

18 fore an order authorizing such physical search can

19 with due diligence be obtained;

20 "(B) determines that the factual basis for

2l issuance of an order under this title to approve such

22 physical seareh exists;

23 "(C) informs, either personally or through a"

24 designee, a judge of the Foreign Intelligence surveil-

25 lance court at the time of such authorization that
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1 the decision has been made to employ an emergency

2 physical search; and

3 "(D) makes an applieation in accordance with

4 this title to a judge of the Foreign Intelligence sur-

5 veillance court as soon as practicable, but not more

6 than 168 hours after the Attorney General author-

7 izes such physical search.

8 "(2) If the Attomey General authorizes the emer-

g gency emplo¡rment of a physical search under paragraph

10 (1), the attorney General shall require that the minimiza-

11 tion procedures required by this title for the issuance of

LZ a judicial ord.er be followed.

13 ,,(3) IIl the absence of a judicial order approving such

14 physieal search, the physical search shall terrninate when

15 the information sought is obtained, when the application

16 for the order is denied, or afber the expiration of 168

17 hours from the time of authorization by the Attorney Gen-

18 eral, whichever is earliest.

ß "(4) A deniat of the application made under this sub-

20 section maybe reviewed as provided in section 103'

2I "(5)(Ä) In the event that such application for ap-

22 proval is denied, or in any other case where the physical

23 search is terminated and no order is issued approving the

24 physical search, no information obtained or evidence de-

25 rived from such physical search shaJl be received in evi-
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1 dence or otherwise disclosed in any trial, hearing, or other

2 proceeding in or before any court' grand jory, department'

3 offrce, agency, regulatory body, legislative committee' or

4 other authority of the united states, a state, or political

5 subdivision thereof, and no information concerning any

6 United states person acquired from such physical search

7 shatl subsequently be used or disclosed in any other man-

8 ner by Federal offr,cers or employees without the consent

gofsuchperson'exceptwit,htheapprovaloftheAttorney

10 General if the information indicates a threat of death or

11 serious bodily harm to any person'

12..(B)TheAttorneyGenera]shallassesscompliance

t3 with the requirements of subparagraph (A)'"'

t4 (c) CoupoRMrNG AupNotwsNTS'-The Foreign Intel-

15 ligence surveillance Act of 1978 (50 u.s.c. 1801 et seq.)

16 is amended-

l7 (1) in section 304(a)(4), as redesignated by

18 subsection (b) of this section, by striking

ß ,,303(a)(7)(E)" and inserting "303(a)(6)(E)"; and

20 Q) in section 305(kX2), by striking

2I "303(a)(7)" and' inserting "303(a)(6)"'

22 SEC. 108. AIVIENDMENTS FOR EMERGENCY PEN REGISTERS

23 AND TRAP AND rn'acr DEvroEs

24 section 403 of the Foreign hrtelligence surveillance

25 Act of 1978 (50 U.S.C. 1843) is amended-
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1 (1) in subsection (a)(2), by striking "4S hours"

2 and. inserting "168 hours"; and'

3 Q) in subsection (c)(l)(C), by striking "+8

4 hours" and inserting "168 hours"'

5 SEC. 109. FOREIGN INÎELLIGENCE SURVEILT'AIICE COURT'

6 (a) DnsrcultroN oF Juocns'-subsection (a) of

7 section 103 of the Foreign Intelligence surveillance Act

I of 1978 (50 u.s.c. 1803) is amended by inserting "at

g least" before "seven of the united states judiciaÌ cir-

10 cuits".

11 (b) EN B¡Nc AurHomrY--

tZ (1) Iw GENERAT,.-subsection (a) of section

13 103 of the Foreign Intelligence surveillance Act of

L4 1978, as amended by subsection (a) of this section,

15 is further amended-

16 (A) by inserting "11)" after "(a)"; and

I7 (B) by adding at the end the following new

18 ParagraPh:

D..(2)(A)Thecourtestablished.und.erthissubseetion

20 ü&y, on its own initiative, or upon the request of the Gov-

2I ernment in any proceeding or a parby under section 501(f)

22orparagraph(4)or(5)ofsection703(h),holdahearing

23 or rehearins, ên banc, when ordered by a majority of the

24 judges that constitute such court upon a determination

25 that-
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1 "(i) en banc consideration is necessary to se-

2 cure or maintain rrniformity of the court's decisions;

3or
4 "(ii) the proceeding involves a question of ex-

5 cePtional imPortance'

6 "(B) Any authority granted by this Act to a judge

7 of the court established under this subsection may be exer-

Scisedbytheeourtenbanc.Whenexercisingsuchauthor-

g ity, the court en banc shall comply with any requirements

10 of this Act on the exercise of such authority'

11 "(C) For puïposes of this paragraph, the court en

12 banc shall consist of ail judges who constitute the court

13 established under this subsection'"'

14 (2) CouroR'MrNG aMENDMENTs'-The Foreign

15 Intelligence Surveillance Act of 1978 is further

16 amended-

17 (A) in subsection (a) of section 103' as

18 amended by this subsection, bY inserting "(ex-

ß cept when sitting en banc under paragraph

20 (2))" afber "no judge designated under this

2l subsection"; and'

22 (B) in section 302(c) (50 U'S'C ' 1822(e))'

23 by inserting "(except when sitting en banc)"

24 after "excePt that no judge"'
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(c) Stnv oR, MoDTFICATIoN DunrNc aN Appnarr'-

section 103 of the Foreign Intelligence surveillance Act

of 1978 (50 U.S.C- 1803) is amended-

(1) by redesignating subsection (f) as sub-

section (g); and

(2) by inserting afber subsection (e) the fol-

lowing new subsection:

"(f)(1) A judge of the court established under sub-

section (a), the court established under subsection (b) or

a judge of that court, or the supreme court of the united

States or a justice of that court, ü&Y, in accord'ance with

the rules oftheir respective courts, enter a stay of an order

or an order modiffing an order of the court established

under subsection (a) or the court established under sub-

section (b) entered und.er any title of this act, while the

court established under subsection (a) conducts a rehear-

ing, while an appeal is pending to the court established

under subsection (b), or whjle a petition of certiorari is

pending in the supreme court of the united states, or

during the pendency of any review by that court'

2I "(2) The authority deseribed in paragraph (l-) shall

22 apply to an order entered under any provision of this

23 Act.".
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1 snc. 110. TECENTcAL AND coNFoRMTNG AMENDMENTS'

2Section103(e)oftheForeignlntelligenceSrrrveil-

3 lance Act of 1978 (50 u.s.c. 1803(e)) is amended-

4 (1) in paragraph (1), by striking "1058(h) or

5 501(fX1)" and inserting "501(f)(1) or 703"; and

6 (2) in paragraph (2), by striking "1058(h) or

7 501(f)(1)" and inserting "501(f)(1) or 703"'

8 TITLE II-PROTECTIONS FOR

g ELECTRONIC COMMT]NICA-

10 TION SERVICE PROVIDERS

11 snc. 201. DEFrNTrroNs.

12 In this title:

13 (1) AssrsrlNcp'-The term "assistance"

14meanstheprovisionof,ortheprovisionofaccessto'

15 information (including communication contents'

1'6communicationsrecords,orotherinforrnationrelat-

l7 ing to a customer or comrmrnication)' facilities' or

18 another form of assistance'

lg (2) Co¡¡TENTs'-The terrn "contents" has the

20 meaning given that term in section 101(n) of the

2IForeignlntelligenceSurvei]IanceActof1978(50

22 U.S.C. 1801(n))'

23 (3) Covsnno cwrrJ AcrroN'-The term "eov-

24 ered civil action" means a civil action frled in a Fed-

25 eral or State court that-
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(A) alleges that an electronic commu:rica-

tion service provider fu-rnished assistance to an

element of the intelligence community; and

(B) seeks monetary or other relief from the

electronic communication service provider re-

lated to the provision of such assistance'

(4) Er,ncrnowrc coMMUNIcATToN SERVIcE

pRovIDER,.-The term "electronic communication

service providert t means-

(A) a telecommunications carrier, as that

term is defined in section 3 of the Communica-

tions Act of L934 (47 U-S.C' 153);

(B) a provider of an electronic communica-

tionservice'asthattermisdefinedinsection

2510 of title 18, United States Code;

(C) a provider of a remote computing serv-

ice, as that term is defrned in section 2717 of

title 18, United States Code;

(D) any other communication service pro-

viderwhohasaccesstowireorelectroniccom-

munications either as such communications are

transmitted or as such cornmunications are

stored;
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(E) a' parerìt' subsidiary' affrIiate' suc-

cessor' or assigrree of an entity described in

subparagraph (A), (B), (C), or (D); or

(F) an offrcer, employee' or agent of an en-

tity described in subparagraph (A), (B), (C)'

(D), or (E)-

(5) ElptvtpNt oF THE INTEITITTGENCE coMMU-

NITy.-The terrn "element of the intelligenee com-

munity'' means an element of ühe intelligence com-

munity specifred in or designated under section 3(4)

of the National Seeurity Act of t94t (50 U'S'C'

a01a(a)).

SEC. 2O2. IJIIIIryffIONS ON CTVIL ACÍTONS FOR ELEC'

TRONIC COMIIITJNICATION SER\rICE PRO'

VIDERS.

(a) LnwrtluoNs.-

(1) IN cpurRaJ''-Notrryithstanding any other

provisionoflaw,acovered'civi]actionshallnotlie

or be maintained in a Federal or State court' and

shall be promptly dismissed, if the Attorney General

certifres to the court that-
(A) the assistance alleged to have been

providedbytheelectroniccornmunicationServ-

ice Provider was-
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(i) in connection with an intelligence

activity involving communications that

was-

(I) authorized bY the President

during the period beginning on Sep-

tember 11, 2001, and ending on Jan-

uary 17, 2007; and

(II) designed to detect or Prevent

a terrorist attack, or activities in

preparation for a terrorist attack,

against the United States; and

(ü) described in a written request or

directive from the Attorney General or the

head of an element of the intelligence com-

munity (or the deputy of such person) to

the electronic communication service pro-

vider indicating that the activity was-

(I) authorized bY the President;

and

(tr) determined to be lawfrrl; or

(B) the electronic communication service

providerdidnotprovidetheallegedassistance.

(2) Rnvrnw.-A certifrcation made pursuant to

paragraph (1) shall be subject to review by a court

for abuse of discretion-



O:\EAS\84S08015rûr¡1
S.IJ.C.

74

1 (b) B,nvrøw oF CERTIFICATIONS.-If the Attorney

2 General frles a declaration under section L746 0f title 28,

3 United states code, that disclo$rre of a certifrcation made

4 pursuant to subsection (a) would harm the national secu-

5 rity of the United States, the court shall-

6 (1) review such certifrcation in camera and' ex

7 parte; and

8 (2) Iimit any public disclosure concerning such

g certifi.cation, including any public order following

10 such an ex parte review, to a statement that the con-

11 ditions of subsection (a) have been met, without dis-

12 closing the subparagraph of subsection (a)(1) that is

L3 the basis for the certification'

|4(c)NoNIEIJEGATION.-Theauthorityanddutiesof

15 the Attorney General under this section shall be perforrned

16 by the Attorney General (or Acting attorney General) or

17 a designee in a position not lower than the Deputy attor-

18 ney General.

19(d)CrvllAcuotqsrNst¿.rnCounr.-Acovered
20 civil action that is brought in a state court shall be

21, deemed to arise under the constitution and laws of the

22 Unit€d states and shall be removable under section 744I

23 of title 28, United States Code'

24(e)Rul.,eoFCoNSTRUCTIoN.-Nothinginthissec-

25 tion may be construed to limit any otherwise available im-
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munity, privilege, or defense under any other provision of

Iaw.

(f) Ernncrrvo DerP ArirD APPIrrcarIoN.-This sec-

tion shatl apply to any covered, civil action that is pending

on or frled after the date of enactment of this Act'

sEC. 203. PROCEDIIRES FOR IMPLEMEIiITING STATTITORY

DEIENSES T]NDER THE FOREIGN INTEL

LIGENCE ST]RVEILI..ANCE ACT OF 1978.

The Foreign Intelligence surveillance Act of 1978

(50 U.S.C. 1801 et seq.), as amended by section 101, is

further amended. by adding after titte vII the following
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new title:

"TITLE \rIU_PROTECTION
PERSONS ASSISTING
GO\TERI\IMENIT

"SEC.8O1. DENNTTIONS.

"In this title:

"(1) AssrstaNcp.-The terrn 'assistance'

means the provision of, or the provision of access to,

information (including communication contents,

communications records, or other information relat-

ing to a customer or communication), facilities, or

another form of assistance.

OF
THE
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"(2) At'tonlgY GENEfiAr.¡.-The tenn 'Attor-

ney General' has the meaning glve that term in sec-

tion 101(g).

"(3) CoNTENTS.-The term 'contents' has the

meaning given that term in section 101(n)'

"(4) ElnctnoNrc ooMMUNICATIoN SERrrIcE

PIìOVIDER.-The term 'electronic communication

service provider' means-

"(A) a telecommunications carrier, as that

term is defined in section 3 of the Communica-

tions Act of L934 (47 U.S'C' 153);

"(B) a provider of electronic communica-

tionservice'asthattermisdefinedinsection

2510 of title 18, United States Code;

"(C) a" provid-er of a remote computing

service,asthattermisdefrnedinsection}TTL

of title 18, United States Code;

"(D) any other communication service pro-

viderwhohasaccesstowireoreleetroniccom-

munications either as such cornmunications are

transmitted or as such communications are

stored;

"(E) a' parent, subsidiary, affiliate' suc-

cessor, or assignee of an entity described in

subparagraPh (A), (B), (C), or (D); or
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"(F) an offrcer, employee' or agent of an

entrty described in subparagraph (A), (B)' (C),

(D), or (E).

"(5) Er,nMEl{f oF THE INTEI-,ITTGENCE coMMU-

NrrY.-The term 'element of the intelligence com-

munity' means an element of the intelligence com-

munity as specifred or designated under section 3(4)

of the National Security Act of 1947 (50 U.S'C'

a01a(4)).

"(6) PpnsoN.-The term'person' means-

"(A) an electronic communication service

provider; or

"(B) a land,Iord, custodian, or other person

who may be authonzed' or required to furnish

assistance pursuant to-
"(i) an order of the court established

under section 103(a) directing such assist-

ance;

"(ü) a certification in writing under

section 25ll(2)(a)(ü)(B) or 2709(b) of

title 18, United States Code; or

"(üi) a directive under section

102(a)(a), 1058(e), as in effect on the day

before the date of the enactment of the

FISA Amendments Act of 2008 or 703(h)-
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"(7) St¿.tn.-The term 'State' means any

state, potiticat subdivision of a state, the cornmon-

wealth of Puerto Rico, the District of columbia, and

any territory or possession of the United States, and

includesanyoffrcer,publicutititycommission,or

other body authorized to regulate an electronic com-

munication service Provider.

.SEC. 8O2. PROCEDT'RES FOIÈ IMPLETVIENflNG STATTIÎORY

DEFENSES.

" (a) RnQUIREMENT FoR Csntr¡lc¿troN'-

"(1) I¡¡ GnNERAl.,¡.-Notwithstanding any other

provision of law, no civil action may lie or be main-

tained in a Federal or State court against any p:r-

son for providing assistance to an element of the in-

telligence community, and' shall be promptly dis-

missed, if the Attorney General certifies to the courü

that-
"(A) any assistance by that person \Pas

providedpursuanttoanorderofthecourtes-

tablishedundersectionl0s(a)diiectingsuch

assistance;

(B) any assistance by that person was

providedpursuanttoacertificationinwriting

under section 25IL(2)(ù(üXB) or 2709(b) of

title 18, United States Code;
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1 "(C) any assistance by that person was

2 provided pnrsuant to a directive under sections

3 102(a)(a), 1058(e), as in effect on the day be-

4 fore the date of the enactment of the FISA

5 Amendments Act of 2008, or 703(h) directing

6 zuch assistance; or

7 "(D) the person öd not provide the alleged

8 assistance.

g "(2) Rprrrsw.-A certifrcation made pursuant

10 to paragraph (1) shall be subject to review by a

11 court for abuse of discretion-

L2 "(b) I-.,rurrATIoNs oN DIScI-¡osuRE.-If the Attorney

13 General frles a declaration under section 7746 0f title 28,

14 United States Code, that disclosure of a certifrcation made

15 pursuant to subsection (a) would harm the national secu-

16 rity of the United States, the court shall-

I7 "(1) review such certification in camera and ex

18 parte; and

lg "(2) Iimit any public disclosure concerrring such

20 certification, including any public order following

2I such an ex parte review, to a statement that the con-

22 ditions of subsection (a) have been met, without dis-

23 closing the subparagraph of subsection (a)(1) that is

24 the basis for the certifrcation.
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I "(c) Rnuover,.-A civil action against a person for

2 providing assistance to an element of the intelligence com-

3 munity that is brought in a state court shall be deemed

4 to arise under the constitution and laws of the united

5 States and shall be removable under section I44L of title

6 28, United States Code.

7 "(d) RnleuoNsnrP ro OrI{ER, LAws.-Nothing in

8 this section may be construed to ìimit any otherwise avail-

g able immunity, privilege, or defense under any other provi-

10 sion of law.

11 "(e) AreIrrcABrrrITY.-This section shall apply to a

12 civil action pending on or frled afber the date of enactment

13 of the FISA Amendments Act of 2008.".

t4 snc. z04. PREEMI"IToN oF srAls rNvEsrIGATroNs-

15 Title vItr of the Foreign Intelligence surveillance

16 Act (50 U.S.C. 1801 et seq.), as added by section 203

17 of this act, is amended, by adding at the end the following

18 new section:

19 '6spc. Bog. PRDEMPrIoN.

20 "(a) IN Gnusn¿r,.-No State shall have authority

2l to-
22 ,,(1) conduct an investigation into an electronic

23 cornmunication service provider's alleged assistance

24 to an element of the intelligence community;
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| "(2) require through regulation or any other

2 means the disclosure of information about an elec-

3 tronic cornmunication service provider's alleged as-

4 sistance to an element of the intelligence community;

5 "(3) impose any administrative sanction on an

6 electronic communication service provider for assist-

7 ance to an element of the intelligence community; or

8 "(4) commence or maintain a civil action or

9 other proceeding to enforce a requirement that an

10 electronic communieation service provider disclose

11 information concerning alleged assistance to an ele-

12 ment of the intelligence community.

13 "(b) Surrs By rHE UNTTED SrÁ.rns.-The United

L4 States may bring suit to enforce the provisions of this sec-

15 tion.

16 "(c) Junrsprc'¡'16¡.-fþs district courts of the

17 United States shall have jurisdiction over any civil action

18 brought by the United States to enforce the provisions of

19 this section.

20 "(d) AppITICATIoN.-This section shall apply to any

2I investigation, action, or proceeding that is pending on or

22 frled after the date of enactment of the FISA Amendments

23 Act of 2008.".
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1 snc. zo5. TEcEtrltcAL AMENDMEIITS.

2 The table of contents in the frrst seetion of the For-

3 eign fntu[igence Surveillance Act of 1978 (50 U-S.C.

4 1801 et seq.), as amended by section 101(b), is further

5 amended by adding at the end the following:

"TITLEVIIT-PRort.äÎÄ.9^iÄt_ToNSASSISTINGTHE

"Sec. 801. Definitions.
"Sec. 802. Procedures for implementing statutory defenses.

"Sec. 803. Preemption.".

6 TITLE III_OTHER PROVISIONS
7 src. sol. sEvERABrLnY.

8 If any provision of this Act, any amendment made

9 by this Act, or the application thereof to any person or

10 circumstances is held invalid, the validity of the remaind,er

11 of the Act, any such amendments, and of the application

12 of such provisions to other persons and circu¡nstances

13 shall not be affected thereby.

14 snc. Boz. Errucrrvg DATE; REPEAL; TRANsrrroN PRocE-

15 DuREs.

16 (a) IN Gn¡wn¿r,.-Exeept as provided in subsection

L7 (c), the amendments made by this Act shall take effect

18 on the date of the enactment of this Act.

L9 (b) RppearJ.-

20 (1) IN cENER,Al.-Except as provided in sub-

2l section (c), sections 1054" 1058, and 105C of the

22 Foreign Intelligence Surveillance Act of 1978 (50

23 U.S.C. 1805a, 1805b, and 1805e) are repealed-
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(2) T¡¡r,p oF coNTENrs.-The table of con-

tents in the first section of the Foreign Intelligence

Surveillance Act of 1978 (50 U.S.C: 1801 et seq.)

is amended by striking the items relating to sections

1054, 1058, and 105C.

(c) TnmsrrloNs PnocntuRns.-

(1) Pnornctrou FnoM lraBlr-/ITY.-Notwith-

standing subsection (b)(1), subsection (l) of section

1058 of the Foreign Intelligence Surveillance Act of

1978 shall remain in effect with respect to any di-

reetives issued pursuant to such section 1058 for in-

formation, facilities, or assistance provided during

the period such directive was or is in effect.

(2) OnoeRS rN EFFECT.-

(A) OnosRs rN EFFECT oN DATE oF EN-

AcTMnNT.-Notwithstanding any other provi-

sion of this Act or of the Foreign Úrtelligence

Surveillance Act of 1978-

(i) any order in effect on the date of

enactment of this Act issued pursuant to

the Foreign Intelligence Surveillance Act of

1978 or section 6(b) of the Protect Amer-

ica Aet of 2007 (Public l-¡aw 110-55; I27

Stat. 556) shall remain in effect until the

date of expiration of such order; and
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(ü) at the request of the applicant,

the court established under section 103(a)

of the Foreign Intelligence Surveillance Aet

of 1978 (50 U.S.C. 1803(a)) shall reau-

thorize such order if the facts and cir-

cumstances continue to justiff issuance of

such order under the provisions of such

Act, as in effect on the day before the date

of the enactment of the Protect America

Act of 2007, except as amended by sec-

tions 102, 103, 104, 105, 106, 107, 108,

and 109 of this Act.

(B) OnopRS rN EFFECT oN DECEMBER al,

2018.-Any order issued under title VII of the

Foreign Intelligenee Surveillance Act of 1978,

as amended by section 101 of this Act, in effect

on December 31, 20t3, shall continue in effect

until the date of the e:piration of such order.

Any such order shall be goverrred by the appli-

cable provisions of the Foreign Intelligence Sur-

veillance Act of 1978, as so amended.

(3) AursoRrzATroNS aND DrREcrnrES rN EF-

FECT.-

(A) AursoRrzATroNS AND DTRECTTvES rN

EFFECT ON DATE OF ENACTMENT.-NOIwith-
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standing any other provision of this Act or of

the Foreign Intelligence Surveillance Act of

L978, any authorization or directive in effect on

the date of the enactment of this Act issued

pursuant to the Protect America Act of 2007,

or any amendment made by that Act, shall re-

main in effect until the date of expiration of

such authorization or directive. Any such au-

thorization or directive shall be governed by the

applicable provisions of the Protect Arnerica Act

of 2007 (I21 Stat. 552), and the amendment

mad,e by that Act, and, except as provided in

paragraph (4) of this subsection, any acquisi-

tion pursuant to such authorization or directive

sha"Ìl be deemed not to constitute electronic sur-

veillance (as that terrn is defined in section

101(f) of the Foreign Intelligence Surveillanee

Äct of L978 (50 U.S.C. 1801(f)), as construed

in accordance with section 1054 of the Foreign

Intelligence Suweillance Act of 1978 (50

U.S.C. 1805a)).

(B) AUmoRIZATIoNS aND DIREcrr\rES IN

EFFECT ON DECEMBER 31, 2013.-Any author-

ization or directive issued under title VII of the

Foreign Intelligence Surveillance Act of 1978,
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as amended by seetion 101 of this Act, in effect

on December 31, 2073, shall continue in effect

until the date of the expiration of such author-

ization or directive. Any such aathonzation or

directive shall be governed by the applicable

provisions of the Foreign Intelligence Surveil-

lance Act of 1978, as so amended, and, except

as provided in section 707 of the Foreign Intel-

ligence Surveillance Act of 1978, as so amend-

ed, any acquisition pursuant to such authoriza-

tion or directive shall be deemed not to con-

stitute electronic surveillance (as that term is

defined in section 101(f) of the Foreign Intel-

ligence Sr¡rveillance Act of 1978, to the extent

that such section 101(f) is limited by section

701 of the Foreign Intelligence Surveillance Act

of 1978, as so amended).

(4) Usn oF INFoRMATIoN AcQUIRED uNDER,

PROTECT AMERTCA eOT.-Information acquired foom

an acquisition conducted under the Protect America

Act of 2007, and the amendments made by that Act,

shall be deemed to be information acquired from an

electronic surveillance pursuant to title I of the For-

eign Intelligence Surveillance Act of 1978 (50

U.S.C. 1801 et seq.) for purposes of section 106 of
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that Act (50 U.S.C. 1806), except for purposes of

subsection 6) of such section.

(5) Nnw oRDnns.-Notwithstanding any other

provision of this Act or of the tr'oreign Intelligence

Surveillance Act of 1978-

(A) the goverrrment may frle an application

for an order under the Foreign Intelligence

Surveillance Act of 1978, as in effect on the

day before the date of the enactment of the

Protect Arnerica Act of 2007, except as amend-

ed by sections 102, 103,104,105, 106, 707,

108, and 109 of this Act; and

(B) the courb established under section

103(a) of the Foreign Intelligence Surveillance

Act of 1978 shall enter an order granting such

an application if the application meets the re-

quirements of such Act, as in effect on the day

before the date of the enactment of the Protect

America Act of 2007, except as amended by

sections 102, 103, 104, 105, 106, L07, 108,

and 109 of this Act.

(6) ExraNT AUrrroRrzArroNS.-At the request

of the applicant, the court established under section

103(a) of the Foreign Intelligence Surveillance Act

of 1978 shall extinguish any extant authorization to
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conduct electronic surveillance or physical search en-

tered pursuant to such Act.

( 7 ) AppL.¡IcÁBrrE pRovISroNS.-Any surveillance

conducted pursuant to an order entered pursuant to

this subsection shall be subject to the provisions of

the Foreign Intelligence Surveillance Act of 1978, as

in effect on the day before the date of the enactment

of the Protect Arnerica Act of 2007, except as

amended by sections 102, 103, 104, 105, 106, 107,

108, and 109 of this Act.

(8) Tn¿Nsrrrow pRocEDURES coNCERNTNc

THE TAR,GETING OF UNITED STATES PER,SONS OVER-

Sr:aS.-Any authorization in effect on the date of

enactment of this Act under section 2.5 of Executive

Order 12333 to intentionally target a United States

person reasonably believed to be located outside the

United States shall remain in effect, and shall con-

stitute a suffreient basis for conducting such an ac-

quisition targeting a United States person loeated

outside the United States until the earlier of-
(A) the date that authorization expires; or

(B) the date that is 90 days after the date

of the enactment of this Act.
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