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AMENDMENT NO. Calendar No.

Pur¡rose: To provide for the substitution of the united states

in certain actions.

INTIEESENAIEoI.TEEI]NIIEDsTA1Es-llothCong.,1stSees.

5.27./Lg

To amend the Foreign Intelligence surveilla,nce act of 1978,

to modemiz" uo¿ streamline the provisions of that Âct,

and for other Purposes.

Referrèd to the Committee on and

ordered to be Printed

Ordered. to lie on the table and to be printed

arvm¡romNr intended to be proposéd by I[t. sppctpn

Ytzz

1 Strike section 202 and,insert the following:

2 SEC. 2O'¿. ST]BSfiTI''ITON OF TÍHE T]NTI.ED STATÍES IN CEII'

3 TAIN AgrroNs-

4 (a) IN Gn¡rpnar,--

5 (1) CpntrrrcetroN'-Notwithstanding any

6 other provision of law, a Federal or state court shall

7 substitute the unitetl states for an electronic com-

Smunicationserviceproviderwithrespecttoany
gclaiminacovered'eivilactionas¡providedinthis
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subsection, if the Attorney Gensral certifres to that

court' that-
(A) with respect to that claim, the assist-

ance atleged to have been provided by the elec-

tronic communication seryice provider was__

(i) provided in connection with an in-

telligenee activity involving comm¡¡nica-

tions that was-

(I) authorized bY the President

düing the periotl beginning on Sep-

tember 11, 2001, ild enclitg on Jan-

uary 17, 2007; and

(II) designed to detect or Prevent

a, termrist attack, or activities in

preparation for a' terrorist attaek'

against the United States; and'

(ü) described in a written request or

directive from the Attorney General or the

head of an element of the intelligence com-

munity (or the deputy of such person) to

the electronic eommunication service pro-

vider indieating that the activity was-

(I) authorized bY the President;

and

(II) determined to be lawfü; or
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(B) the electronic communieation service

provider did. not provide the alleged assistance'

(2) SuesrrrurroN.-

(A) IN GENERaT--Except as provided in

subparagraph (B), upon receiving a certifieation

under paragraph (1), a Federal or State court

shall-
(Ð substitute the Unite¿l States for

the electronic communication serviee pro-

vidcr as the defenda¡rt as to all elaims des-

ignated by the Attorney General in that

certifrcation; and

(ü) as to that electronic eommunica-

tion service Provider-

(I) dismiss ¿l] sleims designated

by the .Attorney General in t'hat cer-

tifieatioq and

(II) enter a final judgment relat-

ing to those claims'

(B) CoNtlxuarroN oF cER'rarN

cr,arlvrs.-If a" eertifrcation by the Attorney

General under paragraph (1) states that not all

of the altegecl assistance 'was provided under a

written reErest or directive described in para-
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graph (lXAXü), the electronic conmunication

service provider shall remain as a defendant'

(3) PnoceDrIREs.-

(Ð Tont cr,erMS'-Upon a' substitution

und.er paragraph (2), for any tort claim-

(i) the elaim shall be deemed to have

been frled under section 1346(b) of title

28, United States Code, except that sec-

tions 2401(b), 2675, and 2680(a) of title

28, United States Code, shall not apply;

and

(ü) notwithstanding any other provi-

sion of law, the claim shall be deemed

tinely frled against the Unitect States if it

was timely frlett against the elechonie com-

munication sen¡iee Provider'

(B) Col¡strrurloNarr aND sraruroR'Y

cunrrs.-Upon a substitution under paragraph

(2), for any claim u¡der the Constihrtion of the

United States or any Federal statut'*-

(i) the claim shall be deemed to have

been frled against the Unitect States u¡'d'er

section 1331 of title 28, UnitÆd States

Code;
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(ü) with respect to any claim under a

Federal statute that does not provide a

cause of aetion against the United States'

the plaintiff shall be permitted' to am'end

such claim to substitute' as appropriate, a

cause of action under-

(I) section 704 of title 5, United

States Code (commonlY hnown as the

Administrative Procedure Act) ;

(tr) section 27LZ of title 18'

United States Code, except that para-

graphs (1) and (2) of subsection (b)

of that section and the minimlr-n

amount of damages speeified in sub-

section (aXl) of that section shall not

applY; or

(III) section 110 of the Foreign

Intetlþnce Sr¡rveillance Act of 1978

(50 U.S.C. 1810), excePt that sub-

section (b) of that seetion and the

minimum amount of da^mages sPeci-

fred in subsection (a) of that section

shatl not aPPIY;

(üi) notwithstanding any other provi-

sion of law, the statutes of limiJation appli-
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eable to the causes of action identified in

clause (ü) shall not apply to any amended

claim und.er that clause, and any such

cause of aetion shall be deemett timeþ frIett

if any Federal statut'ory cause of action

against the elechonic eommu-nication serv-

ice provider was timeþ frled; and

(iv) notwithstanding any other provi-

sions of law, for any amend'ed' claim under

clause (ü) the United States shall be

deemed a proper defendant u¡der any stat-

utes described in that elause, and aroy

plaintiff that had stánding to proceed

against the originäl defendant shall be

deemed an aggrieved parby for purposes of

proceeding under section 27LZ of title 18

or section 110 of the Foreign Intelligence

Surr¡eillance Act of 1978- (50 U'S'C'

1810).

(C) DrccovEB,Y.-

(i) IN cPNPRAT,'-II a covered civil

aetion in which the Unitecl States is sub-

stihrted as party-defendant und'er paxa-

graph (2), any plaintiff may serye thfud-

party discovery requests to any electronic



s.L.c.
O:\IENLIEN07G38.rnl

1

2

3

4

5

6

7

I
9

10

11

12

t3

L4

15

L6

l7

18

Í9

20

2T

22

23

24

25

7

commuldeations seruice provider as to

which aII claims are dismissed"

(ü) Br¡rorwc rrm GovERNMENT'-If

a" plaintiff in a covered civil action serves

deposition notices under rule 30(bX6) of

the Federal Ru]es of Civil Procedure or re-

quests und-er rute 36 of the Federal Rules '

of Civil Procedr¡re for adnission upon an

elechoniceommunicationsserviceprovider

as to which all claims were dismissed' the

electronic communications service provider

shatl be deemetl a party-defendant for pur-

poses rute 30(b)(6) or ruIe 36 and its an-

swers and admissions shall be deemed

binding upon the Goverument'

(b) CnntrFIcArroNS.-

(1) I¡¡ cs¡lsn¡r,.-For purposes of substitution

proceedings under this seetion-

(Ð a eerbification under subsection (a)

may be provided and reviewed in caÛrera' ex

parte, and under seal; and

(B) for any certifreation provided and re-

viewed as described in subparagraph (Ä'), the

court shall not disclose or eause the diselosure

of its contents-
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1 (2) No¡ronrrncÁ.Tro¡l--The authlrity and du-

2 ties of the attorney General Lnder this section shall

3 be performed by the attorney General or a designee

4 in a position not lower than the Deputy Attorney

5 General.

6 (e) LnnterroNs.-

7 (1) SovsnmrcN IMMUNTTY.-This section, in-

8 eluding any Federal statute cited in this seetion that

g operates as a waiver of sovereign inmu]lity, con-

10 stitute the sole waiver of sovereign immunity with

1l respect to any eovered civil action.

12 (2) Deuacns--I! any covered civil action in

13 which the unitetl states is substituted under sub-

14 section (a), the total amount of damages that may

15 be awarded for the sum total of a,ll plaintiffs shall

L6 not exceed $25'000,000.

17 (d) cwn acrro¡us rN srÄTE counr.-For pulposes

18 of section I44L of title 28, united states code, any eov-

ß ered civil aetion that is brought in a State eor¡rt or admin-

20 istrative or regulatory bodies shall be deemed to arise

2I under the constitution or laws of the unite¿t states and

22 shall be removable und.er that section.

23 (e) Ru¡,e or, CoNsrRucrroN.-Except as elpressþ

24 provided in this section, nothing in this section may be

25 construed to limit any immunity, privilege, or defense
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1 under any other provision of law, including any privilege,

2 immrrnit¡r, or defense that would otherwise have been

3 available to the United States absent its substitution as

4 party-defendant or had the united states been ¡þs nemed

5 defendant.

6(f)ETTnOTIVEDaTpANDAPPIJIcÀTIoN.-Thissec-

7 tion sha]I apply to any covered civil action pending on or

I frIed after the date of enactment of t'his Act'


