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AMENDMEI{T NO. Calendar No.

Purpose:ToprovideforthesubstitrrtionoftheUniteclStates
in certain citil actions'

INlSEsEli[ATEoFIEEI,NITEDsIAIEs_llOthCong.,2dslgsr.

S^?'2tL8

ffiIllo.3927
1o, 19?8,

t Act,

and

eÊ.rü ü4flÉ

Ordered to lie on the tabte and to be printed

A¡rpNoup¡vr intended to be proposed by Mr' Spncrsn (for

himselfandMr..W'rurprrousE)totheamendment(No.
3911) proposed by Mr' Rocrurpl¡r'rnR

Viz:

1 On pege 72, strike line 13 and' all t'hat follows

2 through page ?5, line 5, antl insert the following:

3 (6) FonPreN INIEI¡L¿rGENoE suR'vEII'¡LANCE

4CÆunT.-Theterm..ForeignlntelligeneeSurveil-

5 lance Court" means the court established under sec'

6 tion 103(a) of the Foreign Inteiligence Sun'eillanee

7 Aet of 19?8 (50 U'S'C' r803(a))'

lrf,-,
s,rr.c. í2ffi

ra il ..\ i'''1
,rtr¿ñI Il.flL- IWN <T

R{
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1 snc. ã12. suBsrrrÏruoN or rEE rtNrrED sATEs rN cER'

2 TArN AgrroNs'

3 (a) IN GSNERAT,'-

4 (1) Cnnumcerlo¡¡'-Notwithstanding any

5otherprovisionoflaw,aFedera]orStatecourtshall

6substitutetheUnitedstatesforanelectroniecom-

7 munication service provider with respect to any

I elaim in a covered civil aetion as provide'l in tåis

g subseetion, if the Attorney Gener¿l certifies to that

10 court that-

1l (A) with respect to that claim' the assist-

12 anee allegecl to have been provrtled by the olee-

13 tronie communication service provider was-

14 (i) provicted in conneetion with a¡ in-

15 telligenee activity involving communica-

16 tions that was-

17 (I) authorized bY the President

18 cluring the periocl beginning on Sep-

19 tember 11, 2001' antl ending on Jan-

20 uary 1?o 2007; ancl

2l (il) ttesiened to detect or prevent

22 a terrorist attack' or activities in

23 preparation for a terrorist attack'

24 against the United States; and

25 (ü) tleseribed in a written request or

26 direetive from the Attorney General or the
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head of an element of thc intelligenee com-

munity (or the cteputy of sueh person) to

the electrcnic communicaüion seivice pro-

vider indicating that the activity

(I) authorized bY the President;

and

(II) determined to be lawful; or

(B) the electronic eommunication serviee

provider clid not provide the alleged assistanee'

(2) SusstlrurloN.-

(A) IN GENERÄL.-Exeept as provided in

subparagraph (B), antl subject to subparagraph

(C), upon reeeiving a eertifrcation under para-

gráph (1), a Federal or State eoult shall-

(i) substitute the United States for

the eleetronic communieation serviee pro-

vider a^s the defendant as to all claims des-

iguatett by the Attorney General in t'hat

eertiEcation, consistent utith the proee-

dures under rule 25(c) of the Federal

Rules of Civil Procedure, as if the United

States \ryene a party to whom the interest

of the eleetronie communication service

provider in the litþtion hail been trans-

ferred; ancl
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(ü) as to that electronie communiee-

tion service Provider-

(I) dismiss all claims designated

by the Attorney General in that eer-

tification; and

(II) enter a frnat judgment relat-

ing to those elaims.

(B) OoNrrruerrox oF cERT^rN

cLArMs.-If a, certification by the Attorney

General under paragraph (l-) states that not all

of the alleged assistanee was provided' under a

written request or direetive described in para-

graph (lXA"Xü), the electronic eommunication

serviee provider shall remain as a defen¿lant'

(C) DsrsRIvIrNATIoN.-

(i) I¡¡ clrNnRÁrr.-Substitution under

subparagraph (Ð shall proceed only after

a determination by the Foreign Intelligence

Surveillance Court that-
(I) the written request or d'irec-

tive from the Attorney General or the

head of an element of the'intelligence

communitY (or the dePutY of such

person) to the electronie commúnica-

tion seryiee provider under paragraph
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(IXAXü) eomplied with section

25t1(2)(aXüXB) of title 18, United

States Code;

(tr) the a-ssistance alleged to have

been provided was undertaken by the

electronic communieation service pro-

vider acting in good faith and pursu-

ant to an objectively rea^sonable belief

that eompliance with the written re-

quest or directive under paragraph

(IXAXü) was Permitted bY law; or

(m) the eleetronic communica-

tion service provider d'id not provide

the alleged assistanee'

(ii) CnntrFrcATIoN.-If the Attorney

General zubmits a certifieation under pare-

graph (1), the court to which that certifr-

eation is submitted shall-

(I) immediatetY certif the ques-

tions described in clause (i) to the

Foreign Intelligeuee Surveillanee

Court; and'

(II) staY further Proceedings in

the relevant litigation, pending the de-
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termination of the Foreigo Intel-

ligence Su¡veillance Court'

(üi) P¿nucIPATIoN oF PAR'TIns'-In

reviewing a eertifieation and making a de-

termination und.er elause (i), the Foreign

Intellþnee Sun¡eillanee Court shall permit

any plaintiff and eny clefenclant in the ap-

plicabte covered civil aetion to appear be-

fore the Foreign Intellþnce Su¡:r¡eillance

Court pursuant to section 103 of the For-

eign Inteligence Surveillanee Act of 1978

(50 u.s.c. 1803).

(iv) DecunarroNs--If the Attorney

General frles a deelaration under section

t746 of title 28, Unitcd States Coden that

disclosure of a determination made pur$r-

ant to clause (i) would harm the national

security of the Unit€d States, the Foreign

Intelligence Surveillance Court shall limit

any publie diselosure coneerning such de-

terurination, inelurling any public order fol-

lowing such an ex parte review, to a state-

ment that the conditions of clause (i) have

or have not been met, without disclosing

the basis for the determination.
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(3) PnocøDURES.-

(A) Tonr cLÀrMS.-Upon a substitution

under paragraph (2), for anli'tort claim-

(i) the elaim shatt be deemed to have

been frled under section 1346[b) of title

28, United States Code, exeept that see-

tions 2401(b), 2675, and 2680(a) of title

28, United States Code, shall not apply;

and

(ii) the claim shalt be deemed timeþ

frIecl against the United St'ates if it wa"s

timety filed ageinst the electronic conimu-

nieation serrtiee provider.

(B) Co¡suturloNArr AND ËTATUToRY

clArMs.-Upon a substihrtion und^er paragrapù

(2), for any claim und.er the Constitution of the

United States or any Federal statute--

(i) the claim shall be deemed to have

been frIed against the United States under

seetion 1331 of title 28, United States

Code;

(ii) \4'ith respect to any claim under a

Federal statute that does not provide a

eause of action against the United States,

the plaintiff shall be permitted to a.mend
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such elaim to substituþ, aS appropriate' a

cause of action under-

(I) section 704 of' title 5, United

States Cotle (comnonly known as the

[flministrative Proeedure Ä'ct) ;

(tr) section 2712 of title 18,

Uniæd States Code; or

(III) seetion 110 of the Foreign

Intelligence Sun¡eillanee Aet of 1978

(50 u.s.c. 1810);

(üi) the statutes of limitation applica-

bte to the causes of action identifred in

clause (ü) shall not apply to any amended

claim under that clause, and any such

cause of action shall be deemed timely frled

if any X'ederal stahrtory cause of action

against the electronic communication serv-

ice provider was timely frled; and

(iv) for any amended claim under

clause (ü) the Uniteal States shall be

deemed a proper defendant und'er any stat'

utes described in that clause, and any

plaintiff that had standing to proceed

against the original defendant shall be

deemed an aggrieved party for purposes of
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proceeding under section 27J.2 of title 18,

United StatÆs Code, or section 110 of the

Foreign Intelligence Surveillance .Aet of

1e?8 (50 U.s.c. 1810).

(C) DlscoveR.Y.-

(i) In¡ cn¡mn¿r,.-In a eovered civil

action in which the United States is sub-

stituted as¡ partydcfendanú orrde" para-

graph (2), any ptaintiff may senre third-

parby discovery requests to any electronic

eommunieations service provider as to

which alt claims are dis-issed.

(ü) BntoINe rrrg GovERNMENT.-If

a ptaintiff in a covered civil action serves

deposition notices under rule 30(bX6) of

the Federal Rules of Civil Prpcedure or re-

quests under n¡le 36 of the Federal R'ules

of Civil Proeedure for arì¡nission upon an

electronic communications service provider

as to which all claims *.r, dismissed, the

electronie communications serviee prÖvider

shall be deemed a parl,y-defendant for pur-

poses ruIe 30(b)(6) or rule 36 and its an-

swers and admission^s shall be deemed

binding upon the Gove¡nment-
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I (b) CsnrlF'lcATIoNs.-

2 (1) IN cENERAIT.-For purposes of substihrtion

3 proceertings under this section-

4 (A) & certification under subsection (a)

5 may be provided and reviewed in carnerat ex

6 parte, and und.er seal; and

7 (B) for any certifrcation provided and re-

I vierved as described in subparagraph (Ä')' the

g court shall not disclose or cause the disclosure

10 of its contents.

I I (2) NomElEGÂTIoN--The authority and du-

12 ties of the Attorney General under this section shall

13 be performed by the Attorney General or a designee

14 in a position not lower than the Deputy Attorney

15 General.

16 (c) SovsnueN IMMUNTTY.-This seetion, inclucling

17 any Federal stahrte eited in this seetion that operates as

l8 a waiver of sovereiga immunity, eonstihrte the sole waiver

19 of sovereign immunity with respeet to any covered civil

20 aetion.

2l (d) Crwl ActIoNs IN SIÁ.TE Cotlnr.-X'or purposes

22 of section L44L of. title 28, United States Code, any cov-

23 ered civil aetion that is brcught in a state court or admin-

24 istrative or regulatory bodies shall be deemed to arise



O:UENUEN08016.:snl s.L.c.

11

I under the Constitution or laws of the United States and

2 shall be removable under that seetion.

3 (e) Rulp oF CoNSTRUcrroN.-Except as expressly

4 provided in this section, nothing in this section may be

5 construed to limit any immunit¡ privilege, or defense

6 under any other provision of law, inclurting any privilege,

7 immunity, or defense tlat would otherwise have been

8 available to the United States absent its substitution as

g party-defendant or had the United States been the named

l0 defendant.

I I (f) Errocrrvg DÂTE aND Arpuc¿uoN.-This sec-

12 tion shall apply to any eovered civil aetion pending on or

13 frled a"fter the date of enaetment of this Ast.


