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UNITED STATES DISTRICT COURTFOR THE DISTRICT OF COLUMBIAELECTRONIC FRONTIER,     :FOUNDATION,     :    :  Civil Action No. 06-1773Plaintiff,     :    :v.     :    :DEPARTMENT OF JUSTICE     :    :Defendant.     :________________________________: ORDERCurrently before the Court is the plaintiff’s motion to stay the proceedings “pendingissuance of new guidelines governing the [Freedom of Information Act] by the Attorney General,as directed by President Obama on January 21, 2009” (internal quotations omitted).  So that theCourt is fully apprised of the issues, it is ORDERED that within 60 days from the date of this Order, the defendant shall file aNotice to the Court advising the Court as to whether the defendant’s position has changed.  It isfurther ORDERED that the Court’s consideration of the plaintiff’s motion to stay theproceedings is stayed pending filing of the defendant’s Notice.   SO ORDERED on this 11  day of February, 2009.    th
      /s/____________________           REGGIE B. WALTON           United States District Judge
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The FOIA blog

Everything FOIA (and government disclosure)

January 30, 2009

Department of Justice Email to FOIA Professionals

Here is the email sent by the Office of Information and Privacy to all agency FOIA Offices subsequent to President Obama's

Presidential Memorandum on the FOIA.  As far as I can tell, OIP has not posted this on its website as of today.

FOIA Professionals:

 

              On January 21, 2009, President Obama signed the “Presidential Memorandum for the Heads of Executive

Departments and Agencies on the Freedom of Information Act,” which establishes a new policy for Executive Branch

departments and agencies concerning disclosure and transparency.  The President directed all agencies to administer the

FOIA with a clear presumption in favor of disclosure, to resolve doubts in favor of openness, and to not withhold

information based on “speculative or abstract fears.”  In addition, the President called on agencies to ensure that requests

are responded to with “a spirit of cooperation,” that disclosures are timely, and that modern technology is used to make

information available to the public even before a request is made. 

              To implement these objectives, the President directed the Attorney General to issue new guidelines governing the

FOIA.  Those guidelines will reaffirm the Executive Branch’s “commitment to accountability and transparency.”  The

Department of Justice looks forward to issuing the guidelines directed by the President and to working directly with other

departments and agencies to ensure that the President’s goal of making his administration the most open and transparent in

history is realized.

              The President’s memorandum was effective immediately and supersedes former Attorney General Ashcroft’s

Memorandum on the FOIA dated October 12, 2001.  As a result, agency personnel should immediately begin to apply the

presumption of disclosure to all decisions involving the FOIA, as the President has called for.  

              Once the new FOIA guidelines are issued by the Attorney General, OIP will conduct comprehensive training on those

guidelines and provide additional advice and guidance to departments and agencies to ensure that our government is

accountable and transparent, in keeping with the President’s commitment. 

Melanie Ann Pustay

 Director

 Office of Information and Privacy

 U.S. Department of Justice 

Posted at 01:20 PM | Permalink ShareThis

TrackBack

TrackBack URL for this entry:

http://www.typepad.com/services/trackback/6a00d8341c71b853ef0105370429c6970c

Listed below are links to weblogs that reference Department of Justice Email to FOIA Professionals:

Comments

 You can follow this conversation by subscribing to the comment feed for this post.
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 Post    Edit   
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FAS Intro: In October 1993, the Attorney General issued the following press release and memorandum

announcing a new policy intended to increase the utility of the Freedom of Information Act. In particular,

the Attorney General committed the Government to opposing FOIA Appeals only when there was a

legitimate national interest in doing so.

Department of Justice

FOR IMMEDIATE RELEASE

MONDAY, OCTOBER 4, 1993

Government Adopts New Standard for Openness

WASHINGTON, D.C.-- President Bill Clinton and Attorney General Janet Reno today took action

to substantially increase the amount of government information that is made available to the public.

They rescinded a 1981 rule which encouraged federal agencies to withhold information whenever

there was "a substantial legal basis" for doing so. In its place, the Attorney General said, a

"presumption of disclosure" should be applied.

She said the Justice Department would defend agencies that are sued tor non-disclosure only when it

was "reasonably foreseeable that disclosure would be harmful" to an interest protected by the law,

and only when it need be.

In a statement issued at the White House, President Clinton called upon all federal departments and

agencies to renew their commitment to the Freedom of Information Act and to its underlying

principles of government openness. The President said this was an appropriate time for them to take

a fresh look at how they comply with the law, and to reduce backlogs.

The Attorney General said she "strongly encouraged" each agency to make discretionary disclosure

of technically exempt information whenever possible.

She also instructed Justice Department personnel to review pending FOIA litigation to implement

the new policy, and ordered a review of all forms and correspondence utilized by the Department in

responding to FOIA requests to make them more clear, consistent and complete.

Mesothelioma Lawyer
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Mesothelioma Lawyer
NevadaLegalHelpCenter.com

Reno NV New Homes

Search Lennar homes in Reno.
Browse photos, tours & floor
plans.
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Information Act Appeal

FREE Freedom of Information
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& Send
www.RocketLawyer.com/FOIA-Appeal
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Reno Memo on Freedom of Information Act http://www.fas.org/sgp/clinton/reno.html
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In her directive to federal departments and agencies, the Attorney General said, "The American

public's understanding of the workings of its government is a cornerstone of our democracy. The

Department of Justice stands prepared to assist all federal agencies as we make government

throughout the executive branch more open, more responsive and more accountable."

THE WHITE HOUSE

WASHINGTON

October 4, 1993

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES

Subject: The Freedom of Information Act

I am writing to call your attention to a subject that is of great importance to the American public and

to all Federal departments and agencies -- the administration of the Freedom of Information Act, as

amended (the "Act"). The Act is a vital part of the participatory system of government. I am

committed to enhancing its effectiveness in my Administration.

For more than a quarter century now, the Freedom of Information Act has played a unique role in

strengthening our democratic form of government. The statute was enacted based upon the

fundamental principle that an informed citizenry is essential to the democratic process and that the

more the American people know about their government the better they will be governed. Openness

in government is essential to accountability and the Act has become an integral part of that process.

The Freedom of Information Act, moreover, has been one of the primary means by which members

of the public inform themselves about their government. As Vice President Gore made clear in the

National Performance Review, the American people are the Federal Government's customers.

Federal departments and agencies should handle requests for information in a customer-friendly

manner. The use of the Act by ordinary citizens is not complicated, nor should it be. The existence

of unnecessary bureaucratic hurdles has no place in its implementation.

I therefore call upon all Federal departments and agencies to renew their commitment to the

Freedom of Information Act, to its underlying principles of government openness, and to its sound

administration. This is an appropriate time for all agencies to take a fresh look at their

administration of the Act, to reduce backlogs of Freedom of Information Act requests, and to

conform agency practice to the new litigation guidance issued by the Attorney General, which is

attached.

Further, I remind agencies that our commitment to openness requires more than merely responding

to requests from the public. Each agency has a responsibility to distribute information on its own

initiative, and to enhance public access through the use of electronic information systems. Taking

these steps will ensure compliance with both the letter and spirit of the Act.

[signed]

William J. Clinton

Office of the Attorney General

Washington, D.C. 20530

Reno Memo on Freedom of Information Act http://www.fas.org/sgp/clinton/reno.html

2 of 4 2/26/09 3:47 PM

Case3:08-cv-01023-JSW   Document76-1    Filed03/03/09   Page8 of 16



October 4, 1993

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCIES
Subject: The Freedom of Information Act

President Clinton has asked each Federal department and agency to take steps to ensure it is in

compliance with both the letter and the spirit of the Freedom of Information Act (FOIA), 5 U.S.C.

Sec. 552. The Department of Justice is fully committed to this directive and stands ready to assist all

agencies as we implement this new policy.

First and foremost, we must ensure that the principle of openness in government is applied in each

and every disclosure and nondisclosure decision that is required under the Act. Therefore, I hereby

rescind the Department of Justice's 1981 guidelines for the defense of agency action in Freedom of

Information Act litigation. The Department will no longer defend an agency's withholding of

information merely because there is a "substantial legal basis" for doing so. Rather, in determining

whether or not to defend a nondisclosure decision, we will apply a presumption of disclosure.

To be sure, the Act accommodates, through its exemption structure, the countervailing interests that

can exist in both disclosure and nondisclosure of government information. Yet while the Act's

exemptions are designed to guard against harm to governmental and private interests, I firmly

believe that these exemptions are best applied with specific reference to such harm, and only after

consideration of the reasonably expected consequences of disclosure in any particular case.

In short, it shall be the policy of the Department of Justice to defend the assertion of a FOIA

exemption only in those cases where the agency reasonably foresees that disclosure would be

harmful to an interest protected by that exemption. Where an item of information might technically

or arguably fall within an exemption, it ought not to be withheld from a FOIA requester unless it

need be.

It is my belief that this change in policy serves the public interest by achieving the Act's primary

objective -- maximum responsible disclosure of government information -- while preserving

essential confidentiality. Accordingly, I strongly encourage your FOIA officers to make

"discretionary disclosures" whenever possible under the Act. Such disclosures are possible under a

number of FOIA exemptions, especially when only a governmental interest would be affected. The

exemptions and opportunities for "discretionary disclosures" are discussed in the Discretionary

Disclosure and Waiver section of the "Justice Department Guide to the Freedom of Information

Act." As that discussion points out, agencies can make discretionary FOiA disclosures as a matter of

good public policy without concern for future "waiver consequences" for similar information. Such

disclosures can also readily satisfy an agency's "reasonable segregation" obligation under the Act in

connection with marginally exempt information, see 5 U.S.C. Sec. 552(b), and lessen an agency's

administrative burden at all levels of the administrative process and in litigation. I note that this

policy is not intended to create any substantive or procedural rights enforceable at law.

In connection with the repeal of the 1991 guidelines, I am requesting that the Assistant Attorneys

General for the Department's Civil and Tax Divisions, as well as the United States Attorneys,

undertake a review of the merits of all pending FOIA cases handled by them, according to the

standards set forth above. The Department's litigating attorneys will strive to work closely with your

general counsels and their litigation staffs to implement this new policy on a case-by-case basis. The

Department's Office of Information and Privacy can also be called upon for assistance in this

process, as well as for policy guidance to agency FOIA officers.

Reno Memo on Freedom of Information Act http://www.fas.org/sgp/clinton/reno.html
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In addition, at the Department of Justice we are undertaking a complete review and revision of our

regulations implementing the FOIA, all related regulations pertaining to the Privacy Act of 1974, 5

U.S.C. Sec. 552a, as well as the Department's disclosure policies generally. We are also planning to

conduct a Department-wide "FOIA Form Review." Envisioned is a comprehensive review of all

standard FOIA forms and correspondence utilized by the Justice Department's various components.

These items will be reviewed for their correctness, completeness, consistency, and particularly for

their use of clear language. As we conduct this review, we will be especially mindful that FOIA

requesters are users of a government service, participants in an administrative process, and

constituents of our democratic society. I encourage you to do likewise at your departments and

agencies.

Finally, I would like to take this opportunity to raise with you the longstanding problem of

administrative backlogs under the Freedom of Information Act. Many Federal departments and

agencies are often unable to meet the Act's ten-day time limit for processing FOIA requests, and

some agencies -- especially those dealing with high-volume demands for particularly sensitive

records -- maintain large FOIA backlogs greatly exceeding the mandated time period. The reasons

for this may vary but principally it appears to be a problem of too few resources in the face of too

heavy a workload. This is a serious problem -- one of growing concern and frustration to both FOIA

requesters and Congress, and to agency FOIA officers as well.

It is my hope that we can work constructively together, with Congress and the FOIA-requester

community, to reduce backlogs during the coming year. To ensure that we have a clear and current

understanding of the situation, I am requesting that each of you send to the Department's Office of

Information and Privacy a copy of your agency's Annual FOIA Report to Congress for 1992. Please

include with this report a letter describing the extent of any present FOIA backog, FOIA staffing

difficulties and any other observations in this regard that you believe would be helpful.

In closing, I want to reemphasize the importance of our cooperative efforts in this area. The

American public's understanding of the workings of its government is a cornerstone of our

democracy. The Department of Justice stands prepared to assist all Federal agencies as we make

government throughout the executive branch more open, more responsive, and more accountable.

[signed]

Janet Reno

FAS | Secrecy | Clinton Docs ||| Index | Search | 
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