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IN THE UNITED STATES FOREIGN INTELLIGENCE SURVEILLANCE
COURT OF REVIEW

No. 02-001

IN RE

ON APPEAL FROM
THE UNITED STATES FOREIGN INTELLIGENCE SURVEILLANCE COURT

BRIEF FOR THE UNITED STATES

JURISDICTION (U)

This is an appeal by the United States from the partial
denial of-an application for orders authorizing electronie
surveillance under the Foreign Intelligehce Surveillance Act of
1378, as amended, 50 U.S.C. §§ 1801-1862 (FISA) . The Foreign
Intelligence Surveillance Court - (FISC) (Baker, J.), which had
jurisdiction under 50 U.5.C. §§5 1803(2) and 1822 (c), entered its
judgment, and provided a written statement of reasons for its
decision, on July 19, 2002. In accord with 50 U.S.C. § 1803 (a)
and Rule 6 of the Rules of the FISC the United States moved for
transmlttal of the record, under seal, to.this,Court on July 24;

2002. This Court’s Jurisdiction rests on 50 U.S.C. § 1803 (b).

(U)
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Although the FISC's order is not styled as a "denial,” but
rather as a grant of the FISA application as “as modified,” it
qualifies as a “denial” for purposes of establishing this Court’s
Jurisdiction. July 2002 Order at 9. As detailed below, the
government’s application proposed that the electronic
surveillance be authorized on certain termé, and the FISC’s order
rejected those terms and .imposed réstrictions on the government’'s
investigation. Thus, the government’s application was denied in
ﬁart_ See, e.g., Mobile Cdmmunications Corp. of Am. v. FCC, 77
F.3d 13989, 1403-1404 (D.C. Cir. 1996) (grant of station license
subject to coédition that is unacceptable to applicant is denial
of license subject to judicial review under statute that permits
such review when applications for license are denied; otherwise

the FCC could “foreclose judicial review of a de facto denial by

couching its decision as an approval subject to some intolerable

condition”).! (uU)

' To the extent any doubt remains as to this Court’s
Jurisdiction, we ask the Court to rely on the Al)l Writg Act,
which provides that »[tlhe Supreme Court and all courts
established by Act of Congress may issue all writs necessary or
appropriate in aid of their respective jurisdictions and
agreeable to the usages and principles of law.” 28 U.S.C.

§¥ 1651 (a). wWhere;, as here, a lower court issues a decision
denying effect to key provisions of a recently enacted federal
sCatute, mandamus is appropriate. See, e.g., In re Sealed Case,
151 F.3d 1059, 1063. (D.C. Cir. 1998) (per curiam) (granting
mandamus where right to it is “"clear and indisputable” and “no

other adequate means to attain the relief exist”) (internal
quotation marks omitted} . (U)
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QUESTION PRESENTED (U)

Whether the FISC erred in denying in relevant part an
application for orders authorizing electronic surveillance where
a “"significant purpese” of the surveillance is to obtain foreign
intelligence information, 50 U.S.C. § 1B04(a) (7) (B), and
intelligence officers conducting the electronic surveillance
intend to “consult with- Federal law enforcement officers to
coordinate efforts to investigate [and] protect againét A o* %
international terrorism,” %0 U.S.C. § IBOG(E). (U)

STATEMENT (U)

I. STATUTORY FRAMEWORK (U)

The Foreign Intelligence Surveillance Act of 1978 (FISA)
governs electronic surveillance and physical searches of foreign
powers and their agents inside the United States. The statute
establishes two special courts: The FISC, which is comprised of
11 district court judges appointed by the Chief Justice, and this
Couxt, which is comprised of three district court or court of
appeals judges appointed by the Chief Justice.? 50 U.S8.cC.

5§ 1803(a) and (b). The FISC has jurisdiction to grant or deny

2 As enacted 'in 1978, FISA provided for a FISC comprised of
seven district court judges. The “Uniting and Strengthening
America by Providing Appropriate Toeols Required to Intercept and
Obstruct Terrorism Act of 2001” (USA Patriot Act), Pub. L. No.
107-56, 115 Stat. 272 (Oct. ze, 2001), raised the number of
judges from seven to 11, of whom no fewer than three must reside
within 20 miles of the District of Columbia. ()
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applications for orders authorizing electronic surveillance and
physical searches under the procedures set forth in FIsa, and
this Court has jurisdiction to review the denial of any
application made under FISA. Ibid.; 50 U.S.C. § 1822 (b)- (d).?
(o

Applications for court orderéiauthorizing seaxrches or
surveillance under FISA-are made td the FISC under oath by a
federal officer with the approval of the Attorney General, the
Acting Attorney General, or the Deputy Attorney General. 50
U.S.C. §% 1801(g), 1804, 1823. The application must identify or
describe the garget of the search or surveillance, and establish
that the target is either a "foreign power” oxr an “agent of a
foreign power.” 50 U.S.C. §5 1804 {a) (3}, 1804 (a) (4) (n),
1823 (a) (3), 18z23{a)(4)(a). A “foreign power” is defined ro
include, among other things, a “foreign government or any
component thereof,” and a “group engaged in international

terrorism.” 50 U.S:Cc. §§ 1801(a) (1), (4). The statute defines

' As enacted in 1978, FISA permitted applications for and
orde?s authorizing electronie surveillance, but did not refer to
physical searches. 5p U.S5.C. §§ 1801-1811. 1In 1994, the statute
was amended to permir applications for and orders authorizing
physical searches. Pub. L. No. 103-359, 108 Stat. 3423, 3443
(Oct. 14, 1994); 50 U.S.C. 5§ 1821-1829. The procedures
governing FIsAa Physical searches are similar to those governing
FISA electronic surveillance. Although this case does not’
involve a physical search, we cite both the electronic

surveillance and parallel physical search provisions of FISA in
this brief. (u)

ne
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"agent of a foreign power” to include any person who “kriowingly
engages in * * * international terrorism * * * for or on behalf
of a foreign power,” and any person “othex than a United States
person” - i.e., someone other than a U.S. citizen or permanent
resident alien - who is a “memberf‘of 2 group engaged in

international terrorism. 50 U.S.C: §§ 1801(b) (1) (a), (b) (2) (C),

T
- -

(1) - *International terforism” is defined by FISA to require
activities that (1) involve violent or dangerous acts that
violate U.S. law (or would do so if committed here); (2) appear
to be intended to “intimidate or coerce” a civilian population,
to “influence” government policy through “intimidation or
coercion,” or to “affect the conduct of government by
assassination or kidnapping”; and (3) either “cccur totally
outside the United States, or transcend naticonal boundaries” in
various ways. 50 U.S.C. § 1801(c). (U)

Each FISA application must include a cextification from a
ﬁigh—ranking Executive Branch official, such as the Director of
the FBI, that the officisl “deems the information sought (by the
search or surveillance] ﬁo be foreign intelligence.inforMation,”
and that “a significant purpasé" of the search or surveillance is

to obtain “foreign intelligence information.”* 50 U.S.C.

.‘.AS originally enacted in 1978, FISA required a
cart1f1cat;on that “the purpose” of the search or surveillance

——
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5§ 1804(a) (7) (A)-(B), 1823(a)(7) (A)-(B). FISA defines the term
“foreign intelligence information” to include information
necessaxy Lo “"protect” the United States from espionage and
international texrorism committed by foreign powers or their
agents. 50 U.S.C. § 1801(e)(1). Each FISA application must also
propose “minimization procedures” for the conduct of the search
or surveillance. 50 U.5.C. §§ 180;(a)(5), 1823 (a) (5), 1801(h),
1821(4) .  (U)

An individual judge of the FISC reviews each FISA
application following its submission. 50 U.S.cC. §§ 1805, 1824.
To approve an application, the judge must find that it
establishes “probable cause” to believe that the target of the
search or surveillance is a foreigﬁ powexr or an agent of a
foreign power. Ibid. 'The judge must also find that the proposed
minimization procedures are "reasonably designed * * * tgo
minimize the acquisition and retention, and prohibit the
dissemination, of nonpublicly available information concerning
unconsenting United States persons consistent with the need of
the United States to obtain, produce, and disseminate foreign

intelligence information.” Ibid.; 50 U.S.C. §§ 1801(h), 1821(a).

was to obtain foreign intelligence information. The standard was |

changed to “a significant purpeose” 1in the USA Patriot Act. See
Argument II1.B, infra. (u)
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Finally, where the taxrget of the search or surveillance is a
"United States person” - a U.S., citizen or permanent resident
alien - the judge must find that the Executive Branch's
certification that a significant purpose of the search or
surveillance is to obtain foreign intelligence informatijion is not
“clearly erroneous.” 50 U.S.C. §§ 1805, 1824; H.R. Rep. No. 95-
1283, Part I, 95t C;ng.l-zd Sess. k1978), at B0-81 [hereinafter
House Report]. (U) |

If the jﬁdge grants the FISA application, he signs an order
identifying or describing the target and the facilities or places
to be searched or surveilled, and directing that minimization
procedures be followed, among other things. 50 U.s.cC.
5§ 1805(¢), 1824(c). IF the FISC judge denies a FISA
application, he must “provide immediately for the record a
written statement of each reason for [the] decision.” 50 U.g.C.
§§ 1803(a2), 1822(c). oOnce an individual ju&ge has denied an
application, no other FISC judge may.consider it; this Court is
the only forum in which the FISC judge’s decision may be
reviewed. Ibid. There is no provision in FISA for a notice of
appeal from the dgnial of an application; instead, “on motion of
the United States, the record shall be transmitted, under seal,
to” this Court. .Ibid.; see FISC Rule 6. Theréafter, this Court

may either affirm or reverse the FISC judge’s decision; if thisg
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Court "determines that the application was.properly denied, ” then
it too must “provide for the record a written statement of each
reason for its decision.” 50 U.5.C. §§ 1803(b), 1822(d). The
Supreme Court has jurisdiction to review this Court’s decision by

writ of certiorari. Ibid. (v)

II. THE FISA APPLICATION AND THE FISC’S ORDER IN THIS CASE (U)
A,

The Forejan Counterintelligence Investigation. (U)

LT}
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B. The Criminal Investigation. (U)

10
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C. CODrdiDatiDn Between the Counterintelligence and

Criminal Investigations . (o)
===V estigations

The FIsa application in this case stateq that, upon approval

of the FISC,: the government would follow the Coordination
‘standards set forth in Intelligence Sharing Procedures adopted,by
the'Attorney General on March 6, 2002. App. 1:2.5 pag detailed

below, the Attorney Genera} adopted those Procedures to implement

5

_ "APDP.” refexs to the Appendix filed with the FISA
Application in thig case, and ig followed by a tab number, and
where applicable,. 4 document number, and/or s pPage number. (y)

12
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March 7, 2002, and were rejected in part and rewritten in part by
the FISC in an order and opinion issued on May 17, 2002 App. 6.
In the current Case, the FISC likewise rejected the government- g
request to follow the March 2002 Procedures and granted the FISA
application on condition that the government obey the FISC’'s May
2002 order. gee July 2002 Order é—7- The foilowing Paragraphs
describe the maip Provisions of thé March 2002 Procedures, the
FISC’s May 2002 order modifying the Procedures, andg the Fiscrs

May 2002 opinion explaining the reasons for its order. (U)

1. The March 2097 Procedureg. The Department’s March 2002

Intelligence Sharing Procedures are designed to ensure that
toreign intelligence (FI) and foreign counterintelligence (FCI)
investigations “are conducted lawfully, particularly in light of
requirementgs impoéed by [FISA),” and to “promote the effective
coordination ang performance of the [Department “ g) criminal and

counterintelligence functiong .~ App. 1:2 at 1. They identify

authorize more effective COOrdinapion between-intelligence and
law enforcement officials. First, the Procedures explain, ﬁhile
pPrior law Provided that "PISA could be ugeq only for the '‘Primary
purpose’ of obtaiﬁing ‘foreign intelligence information,’” the
USA Patriot Aet "allows FISA to be used for ‘a gignificant

pPurpose, ’ Yather than the pPrimary burpose, of obtaining foreign

13
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intelligence information.” 1d4. at 2 (quoting 50 y.s.c.
55 1804 (a) (7) (m), 1823 (a) (7} (B)) . Thus, the Procedures explain,
the Patriot Act “"allows FISA to be used primarily for a law
enforcement Purpose, as long as a significant foreign
intelligence Purpose remains” (emphasis in original). rbjiq. ()

Second, the Patriot Act “exprgssly authorizesg intelligence
officers who are using FISA to ‘consult’ with federai law
enforcement officers to ‘coordinate efforts tb investigate or
Protect against: foreign threats to national Security, ~ including
international:terforism. App. 1:2 at 2 (quoting 50 y. 5. ¢,
5§ 1806 (X), 1825(k)). Under this authority, the Proceduresg
explain, intelligence and law enforcement officers may exchange a
“full range of information and advice” concerning thejr efforts
to protect against international terrorism (and the other
Specified threats) . Ibid. The Procedures further explain that
robust coordination is permitted becauge the Patriot Act providesg
expressly that such coordination "'shall not’ pPreclude thé
government ' g certification of a significant foreign intelligence
burpose or phe issuance of 3 FISA warrant~ by the Fisc. Ibid.
(quoting 50 U.-S.C. §§ 1806 (k). 1825(k)). (u) |

_In keeping with that understanding of the Usa Patriot Acrt,

the Procedures generally permit the total exchange of information
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emphasizing that “[tlhe overriding need to Protect the national
security from foreign threats compels a full and free éxchange of
information and ideas,” App. 1:2 ar 2. Part Ir.A of the
Procedures, whieh governs informatiOn—sharing, provides that
prosecutors “shall have access to all information developed in
full field FI ang FCI investigatidﬁs" that are conducted by the
FBI, including investigations in which FISa is being used,
"except as limited by orders issued by the [FISC], contrels
imposed by the originators of sensitive material, and
restrictions'?stablished by the Attorney General or the Deputy
Attorney Gene;al in particular cases.” Id. at 2-13. The FBI’s
Principal obligation is to keep prosecutors "apprised of al]
information” from such investigations “"that ig necessary to'the
ability of the United States o investigate and protect against
foreign attack, sabotage, terrorism, and Clandestine intelligence
activities.” 14, at 3. To implement these requirements,

Prosecutors are granted access to FBI files ang memoranda .

Ibid. ¢ (u)

—————

]
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- Part I1I.B of the Procedures, which governs advice-giving,
allows prosecutors to pProvide advice to the FBI about the conduct
of an FI or FCI investigation, including advice about the use of
FISA. App. 1:2 at 4. 1t directs the FBI, the Office of
Intelligence Policy and Review (OIFR), which represents the
Department before the FISC, and prosecutors to meet regularly,
and as needed, to conduct consultafions. Ibid. The Procedures
explicitly permit consultations directly between pProsecutors and
the FBI, without OIPR pPresent. TIbid. The Procedures describe

the range of permitted consultations as follows:
Consultations may include the exchange of advice

and recommendations on all jissues necessary to the
ability of the United States to investigate or protect
against foreign attack, sabotage, Lerrorism, and
clandestine intelligence activities, including
Protection against the foregoing through criminal
investigation and prosecution, subject to the Jimits
set forth above. Relevant issues include, but are not
limited to, the strategy and goals for the
investigation; the law enforcement and intelligence
methods to be used in conducting the investigation; the
components as part of the investigation; and the

initiation, cperation, continuation, or expansion. of
FISA searches or surveillance.

Ibid. (emphasis added). The Procedures explain that “[s]uch

1825(k).” 71bid. (W)

16
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2. The FISC's May 2002 Order. 1In its May 2002 order, the
FISC accepted some aspects of the Department’s Maxch 2002
Procedures and rejected others. The FISC accepted in full the
information-sharing provisions of the Procedures, Part II.A. See
App. 6:2 at 2; App. 6:3 at 25. Thus, the FISC approved the
Department’s standards generxally allowing wholesale dissemination

- - . 1
of information from FI and FCI investigations to law enforcement
officials, subject to specific limits imposed in particular
cases. (U)

However, :the FISC rejected much of Part II.B of the
Procedures, which allows law enforcement officials to give advice
to intelligence officials. Instead of allowing consultatien and
coordination on “all issues” necessaxy to protect the United
‘States from foreign threats to national security, the FISC held
that prosecutors and intelligence agents may consult on the
fellowing matters, - “among other things”:

(1] exchanging information already acquired; [2]

identifying categories of information needed and being

sought; [3) preventing either [the law enforcement or

counterintelligence] investigation or interest from
ocbstructing or hindering the other; [4] [preventing

the] compromise of either investigation; and [5] ,

[formulating} long term objectives and overall strategy

of both investigations in order to ensure that the

overlapping intelligence and criminal -interests of the

United States are beth achieved.

App. 6:2 at 2-3._ ()

17
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Notwithstanding that authorization to provide advice,
however, the FISC imposed three limits on adVice—giving. First,
it held that law enforcement officials may “not make
recommendations to intelligence officials concerning the
initiation, eperation, continuation or expansion of FISA searches
or surveillances,” and warned law enforcement officials not to
"direct or control Ehe ﬁsé of FISAIprocedures to enhance criminal
Prosecution.” App. 6:2 atr 3. Thus, for example, law enforcement
officials may not nominate targets for FISA searches or
surveillance.. Nor may they recommend that an'existing FISA

search or Surveillance be conducted in a particular waYy Or seek
particulaxr information. (U)
Second, the FIscC instructed the FBI and Prosecutors to

»n

ensure that advice designed to preserve the option of a criminal

and surveillances toward law enforcement cbjectives.” App. 6:2
at 3. The FISC's approval of advice designed to “preserve~ the
option of a Criminal Prosecution, and its ban on advice amount ing
tg Prosecutorial fdirection or control” of an investigation, led
" the government te file a motion for clarification. App. 5. The
motion inquired whether the FISC intended to pPermit advice

designed to “enhance, ” rather than merely to “preserve,” a

1s
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criminal prosecution, a distinetion addressed at length in a
major report on FISA that was the subject of extended discussions
between the FISC and the government . See IV Final Report of the
Attorney General’s Review Team on the Handling of the Los Alamos
National Laboratory Investigation, Chapter 20, at 721-734 (May
2000) (hereinafter AGRT Report) ; #pp. 2:2 at 7-8, 22-23. The

motion asked the FIéC eifher to delete the reference to

"preserv(ingl)” advice or to explain in more detail the scope of

any ban on "enhancing” advice. The FISC did neither. Compare
App. 4:1 at 3 with App. 6:1 at 1-2, and App. 6:2 at 3.7 (U)
Third and finally, the FISC imposed a “chaperone~
requirement, holding that prosecutors may not consult with
intelligence agents unless they first invite OIFR to Participate
in the consultation, and that OIER mIst participate uvnless it is
"unable” to do so. If OIPR does not participate, the FISC held,
it “shall be apprised of the substance of the meetings forthwith
in writing S0 that the [FIsC] may, be notified at the earliest
opportpnity." App. 6:2 at 3. The FISC 2lso adopted a new rule

Lo the same effect- “"All FISa aﬁplications shall include

7 The language quoted in the text is from the FISC*'s May
2002 order. App. 6:2. The motion for clarification (App. 5) was
filed in response Lo nearly identical language in an order issued
©n April 22, 2002z. APP. 4:1. The May 2002 order was issued in
te€sponse to the motion for clarification. See App. 6:1, 2. (U)

1s
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informative descriptions of any ongeing criminal investigations
of FISA targets, as well as the substznce of any consultations
between the FBI ang criminal prosecutors at the Department of
Justice or a United States Attorney’'s Office.” FigC Rule 131.
()

3. The FISC’s May 2002 Opinion. The FISC explained the

reasons for ics ordér in a lengthy opinion. At the ocutset, the

FISC identified "the issue that is before this Court” ag “whether

the FISA authorizes electronic surveillances and physical

$eaxches primarily for law enforcement pDurposes so long as the
Government also hasg ‘a significant’ foreign intelligence
purpose.” App. 6:3 at g4 n.1 (emphasis inp original) . However,
the FIsc expressly declined to address that issue, explaining
thaﬁ it would “not reach the question of whether the FIsa may be
used primarily for law enforcement purposes.” Id. at 6 n.3.
Instead, the FISC helgq that “{t]he question before the court
involves Straightforward épplication of the FISA as it pertains
to minimization Procedures,” and explained that it had *decided
this matter by applying the FISA's standards for minimization

Procedures defined in § 1801 (k) and § 1821 (4) of the Act.” 14.

20
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at 4, ¢ n.2. Thus, the Court did not significantly address or

interpret the Usa Patriot act.® (y

Standards becaunse "the FISA’s definition of minimization
Procedures has nor changed, and [the March 2002 Procedures)
cannot be used by the government to amend the Act inp ways

Congress has notr .~ APpl 6:3 at 29 The FiIsc explained itg

conclusions ag follows-

Given ocur EXperience in FISA Surveillances and
Searches, we fingd that thege Provisions in sections
IT1.B and_ 111 [of the Department's March 2002
Procedurés), particularly those which authorize
criminal Prosecutors to advise FBT intelligence agents
on the initiation, operation, continuation. or eXpansion
of FISA‘se intrusive seizures, are designed to enhance
the acquisition, Tetention ang dlssemination of

—_—

® The FIsc’g only signifiecant reliance on the USA Patriot
Act was to make the new procedures MOre Yestrictive than

intelligence agents and law enforcement agents. gee App. 7. The
FISC’s order, however, 3pplies at least in part to law
enforcement agents because it uses the term “1ayw enforcement
officials”'rather than "Prosecutors_~ In response to a motion
for Clarification (App. 5), the FISC explained that “[t]he Court
uses, and intended to use, the term ‘law enfoxrcement officialg’~
in its opinion and order »ip conjunction with the source ang
context from whicp it originated, i.e., the recent amendments to
the Figa.~ App. 6:1 at 2 (referring to 50 U.s.c. §§ 1806 (k) ,
1825(k)). The Fisc Stated that "[t)he new minimizatien
Procedureg apply to the minimizatjien Process in FIsa electronic

Surveillances and Physical Searches, and to those involved in the

Process - including both FBI agents ang ¢riminal prosecutors. ~

21
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congistent with the need of the Unated States to
“obtain, produce, and disseminare foreign intelligence

information” (emphasis added) as mandated in (FISA's
minimization provisions, 50 U.§.C.1 § 1801 (h) and §
1821(4).

Ibid. (emphasis acded by the FISC); sem also id. at 23, 25
Thus, the FISC concluded that the Department’s March 2002
Procedures violated. FISA’s minimizétion standards because they
authorized searches and surveillance “for law enforcement
purpocses” yather than “formign intelligence Purpose=s.~ Yet the
FISC never explained the textual ‘or other bagis for this
dichotomy hetween forsign intelligence and law snforcement, and
it expressly declined even to consider whether Fisa itself
autherizes searches or surveillance primarily for a law
enforcement purpose. (U}
SUMMARY OF ARCUMENT ()

1. The FISC's order in thincase, and jtgs May 2ooz cpinion
and erder, which substantially reject the Department’s March 2002
Incelligence Sharing Procedures, r=st on a fundamental
migapplication of FIéA and‘the USA Patriot Act. The most
striking aspectr of the FISC's decision is its express refusal
even to consider the meaninglof the USA Patriot Ack. App. 6:3 at
¢ n.2. By relying.solely on PISA‘s “ﬁiqimizacion" provisions for

its rulings, the pPIsc effectively held that the USA Patriot Act
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made ng change in the Department’s zuthoxity to coordinate

between intelligence and law enforcement officials. Indeed, the
FISC explained that it was modifying the Department’s March 2002
Procedures to “reinstate the bright line used in [the
Department’s] 1995 procedures, on vhich the Court has relied.”
Id. ar 27. That holding was plainly wrong: The USA Patriot Act
- - . i
provides expreesly for increased coordination and was clearly
intended to alter the standards that previously governed such
coordination. (U)

The FISCts decision canpot be gustained as an application of
FISA's minimization standards. Those standards require the
govermment to follow procedures in conducting 2 search or
surveillance that are “reasonably designed” to “*minimize” the
acquisition of nonpublic information concerning unceoneenting U.S.
persons “consistent with the need of the United States to obtain,
produce, and disseminate‘forcign intelligence informaticn.” 50
U.5.C. 85 1801(h) (1), 1821(4)(A). WMinimization procedures are
designed to limit the acquisition, retenticon, and dissemination
of information that is ngﬁ otherwise subject to collectiop-under
FISA. They may not be used to prevent the government from
'seeking information that FISa clearly permits it to obtain, or
from ¢ngaging in consultatiens that FISA clearly permits it to

ronduct . Accordingly. the PISC erred in relying on minimizaticn

23
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officials.

2. The 13973 version of FISA provides, and Lhe USA Patrist
ACt’s recent amendmentsg toc the statute confirm, that it may be
used to support law enforcement efforts to protect national
serurity from foreign threats. In:its original form, PIzA
authorized electyonic surveillance fear “the Purpose~ of obtaining
“formign intelligence information, * which wag (and is) defined to
include infor@ation necessary to “protect againsc~ Specified
foreign threats to natcional security, such as &spicnage and
international terroxrism. 50 U.g.C. § 1801(e) (1) . However, the
Statute has never prescribed the kinds of efforts, law
enforcement or otherwise, that may be used to achieve that
BTotecrtion, ether than to require that they be lawful. sp U.s.c.
8 1806(a), 1825 (a) . Indeed, PIsa‘s original legislative higtory
recognized that bProsecution of spies and terrorists was one‘
-legitimate Way to protect national security, and that rigp could
be uszseq for_the purpose of ohtaining evidence £or such a
PXoBecution, Thus, a4 prosecution designed to prote:p national
security from foréign threéts Was not mersly an incidental
byproduce of @lectronic surveillance under FISA; it could be the

rTeason for conducting the survelllance. (u)

24
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Despite the plain language ang legislative history of the

1578 version of FISA, the FISC and other courts yenerally have

decisions pay insufficient heed to the language of riga. If this
Court agyreas with those tases, however, FISa MAY still be usedq
Primarily co obcain-eviéeﬁce for albrosecution 88 long as the
statute is alseo being useqd for 2 gignificant non-law enforcement
foreign intelligence Purpose. A purpoge m&y be “significant~”
régardless of.the existence or importance of 8ny other purpose.
(u)

UInder eithey approach, the FISC erred in denying the FIga
application sin this case, and in modifying the Depar;ment’s March
2002 Intelligence Sharing Procedures. 7sr FISA may be ugeq for

the purposeé or Dbtaining evidence for & Prosecutien Specifically

designed to Protect national security, then consultationsg

©f a purpese to obtain fnrnign,intelligence information. In'any
event, how&ver, such Congultationg could not render a nen-law

-enforcement Purpose "insignificant » That is because the

25
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3. Figa and the ysa Patripg ACt, azg interpreteq hezein, arq
constitutipnay | Undexr the Suprer_Cmurt's decigion in Uniteq
States v. Unipeg Stares Digerier Court (Keith), 407 U.s. 297

- ]
(1972), 4 ig the nature of the threat, per the natuyre of the
govermment g response rp that threat, which Harermines the

constitutionality of FIsa Searches ang Surveillance . Thus, there

wr
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of applicatieng before searches or Surveillance may occur, ang
regular cengressional @versight, the change from TPrimarys g
“significance~ Purpose does not make a FISA search or Surveillanee

unreasonable. (y)
ARGUMENT (U)

I. THE Fisc EFRED IN USING "MINIMIZATION" PROVISTIONS TO LIMIT THE
PURFOSE oOF FISA SEARCHES AND SURVEILLANCE AND C'ONSULTATIONS
Contrary_to the FISC’s ¢onclusion, Mminimization procedureg

A0 not provige an independent bagis for limiring the purpose of

FIgA searches-or Surveillance, or consultations between

intelligence and law enforcement cfficials. Under rFisga,

“minimization Pxocedures~ zre defined te he
fpecifie DIocedures, which shall ke @dopted by the
Attorney Benmral, that 8re xeasonab)y desighed in light

of the Burpoae ang technique of the particular
Surveillance [gp searchl, ro minimize the acquisition

L

50 U.s5.C. §% 1801(h)(1). 1821(4) (a). These Btandards gg nor
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U.S. 128 {1978) (inrerprecing minimization standards of Title
ITI, 18 U.g. . § 2510(5)). as the Houge Report undcrlying FISA
explaing, *[bly minimizing acquisition, the cCommittee envisions,
for example, that in & given case, where A ig the target of 3
wiretap, after determining that A’'s wife is not engaged with hinp
in ¢landestine intelligence achivf@ies, the interception of her
calls on the tapped -phone, to which A is not a parcy, Probably
ought ko ke discontinued as soon as it ig realizeqd that she
rather than A was the party.~ House Report 55; see s, Rep. No.
25-70¢1, ggtn Cong., 24 Segs. (1978), at 37.1s [hexreinafter Senate
Intelligence ;eport]. Thus, minimization governs the

imblementatigg of surveillance to ensure that acquisitjon (and
L retention and dissemination) of information is pot overbroad ip

relation to the gurveil lance'g authorized purppse and gcope; pbut

minimization has nothing whatsoever to do with defining the

authorized purpeose and scope of a suxrveillance.? (y)

—_—
’ The FISC's Ma
agreed with itg uthority to regulate the Purpose of ‘seaxrches and
sutvelllance, ang congsultations between intelligence and law
enforcement officials, under the rubric of minimization, See,
©-F-, ADp. 6:3 at g. That, is clearly not the case, Saee App. 1:3
7t 30 n.7. The rFrsc acknowledgad oux objection te irs reliance
on minimization at the Tuly 19, 2002 hearing on the FIGA
Application in this cage. " (a Eranseript of the July 19 hearing
ha= nog yet beap Prepared.) Altheugh. the FISC'e May 2002 Order
Sudgests that the prge intends to regulatke intelligence
‘nvestigations whether or not PISA ig being used, we do’ not
believe that the Frsc intends to regulate intelligence-
investigatione Prior to the usge of FISA. (1) '
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Indred, FISA‘’c minimizatien Standards are more generous rhan
these in Title III, because they requite minimizatien only
"consistent with* the government’'s "need to cbtain, produce, and
diggeminate foxeign intelligence information. - See House Report
56 ("given the nature of the intelligence gathering, minimizing
acquisition should not be as strict as under” Title I1I). Thus,
the government is required to take minimization steps only to the
extent that those steps do not interfere with irs basic
entitlement under FISA to acquire, retain, and disseminate
foreign intelligence infermation. Cf. Srott, 436 U.S. at 140
(“there are surely cases, such as the one at bar, where the
percentage of nonpertinent calls is relatively high and yet their
interception was still reasonable. ") . (U)

Even if minimizatien could be used to limit the purpose of
FISA searches and gurveillance, or to restrict coordination
between intelligence and law enforcement officials, fhe FISC
still erred. Aas discusged in Argument IT, infra, FISA contains
SpeCific provisions that govern the “purpose” of searches ang
suxveillance and rﬁa "coordinat {ion]” between intglligence and
1aw.enforcnment cfficials. Thus, even if minimization could be
used ko tegulate éurpésg or ccnrdinétiOn, it clearly cdnnot do =o
in a way that conflicts With FISA’e purpose and ecordination

Provigions themselvee. The statute must be read as a whole.
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See, e.g9., United States v, Morteon, asy .5, 822, 828 (1984)1
Thug, the meaning of FISA's purpose and coordination Provisions,
283 originally enacted and @s medified by the uga Patriot Act, wag

unaveidably before the FISC, as it is now before thie Court. (y)

IT. CONSULTATIONS TO COORDINATE LaAW ENFORCEMENT AND INTELLIGENCE

A. FISA May de Uéea_Pr;'mqr;'Jx, ox Excluaively, to_obtain
Evidence for a Prosecution Designed to Protect the
N S§piss and Te

United States Against Foreia rrorists. (1M
1. Since itg enactment in 1978, Frea has authorizeq
s¢arches or g¥rveillence where the Drimary or a significant
"Purpose of the [search Or surveillance] is to obtain foreign
intelligenece informatiep, » 50 U.5.r. s§ i804(a){7)(3),
1823 (a) (7} (B) , Thus, distinguishing One purpose from another
under FISA depends initially on the meANiNng of the term *foreign

intelligence information.» The statute defines that term to

include
States person is Necessary to, the ability of the y
United stateg to protect againgt - '

{A) actual or potential gttark op Other grave
hostile acts of a foreign POwer or an agent
of a foreign power;

30
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{C) clandestine intelligence activities by an
inrel)ligence service or network of a foreign
power or by an agenc of a foreign power.

50 U.S.C. § 1801(e)(1). (U)

Undex this definition, information ig foreign intelligence
information only if it is relevant Or necessary to help the
United Etates protect against certain specified threats,
including artark, sébotégé, Lerrorism, and espienage committed by

foreign powers or their agents. Thug, information concerning

porely domdstic threats to the United States — e.g., information

concerning Timothy MeVeigh’'s plan to bomb tha Cklahoma City
Federal Bnilding - is not foreign intelligence information.

Correspondingly, information concerning foreign activities that

do not threaten nationalvsecuri;y - €.9., an international frand
scheme - is also not foreign intelligenre jinformation. However,
information about an al Qaeda canspiracy to bomb New York is
foreign intelligence information because it concerns
international terrorism committed by a foreign power and ig
needed to protect against that threat. See 50 U.5.C. § 1801 (a) -

(c); House Report at 47-50.1 ()

¥ A second definition of "foreign intelligence
information, " 4in 50 U.g.c. § 1301l (e) (2), includes information
relevant or NorESSAry to “the national defense of the !mited
States” or “the conduct of the foreign affairs of the United
States.” This definition, which generally imvelves information
referred to as “"affirmative” op "positive” foreign intelligence

31



@o11
08/26/02 10:53 FAX 2025145331 ) DOJ PUBLIC AFFAIRS

Although “foreign intelligence information® mast be relevane
Or NrCESSAary to "protect” againsl the specified threats, the
statutory definition does not limit how the government may use
the infrnrtwation te achieve that protection. 1In other words, rhe
definition does not discriminate between Protection through
diplomatic, economic, military, n;.law enforcement efforts, other
than to require thaf thoge effortsrbe "lawful.” 50 U.s.C. §8
1806{a), 182s5(a) .1t Thus, for example, where information is=
relevant or necessary to recruit a foxeiqn spy or rertrorist as a
double agent, that information is "foreign intelligence
information” if the recruitment efforc will *“protect Aagaingt~
espionage or terrorism. Similarly, where infarmation ie relevant

©T necessary to progecute a foreign spy or terrorist, that.

—_— -

rather than “protectiver foreign intelligence or
"counterintelligence® information, is not at isswe in this case,
and is rarely the object of surveillances in which purpose iggues
arise, because affirmative intélligence information is usually
nOt evidence of a crime. See Senate Intelligence Report at 11 &

! The statute provides that no “information acquired
pursuant to* a cear¢h or surveillance.may be *diselosed foxr law
enforcement purposegr ©r “sed in & criminal proceeding” ahsent

3

survai%lance 8o that he Mmay seek suppression of evidence obtained
or derived from FIsa befoxe it is used in a “"txial” or nother

proceeding. 50 U.3.-. g5 1806 (c) and (e), 1825(d) and (f). see
House Report gg-g9g, {U)
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information is also "foreign intelligence information™ i€ the
prosecution will "pProtect againstr espionage or terxrorism. (y)
Prosecution is often a mnsr effecrive means of protecting
national security. Far example, the recent prosecution of ahmed
Ressam, who was charged with attempting to destroy Los Angeles
International Alrport, protected fﬁe United States by
1ncapac1tat1ng Regssam _himself from' committing further atracks,
and by deterring others who might have contemplated similar
4CLIiON. Moreover, as & -result of hisg conviction and sentence,
Reggam aqreed to rooperate with the government and provided
informatipn abcut the training that he received at an al Qaeda
CAmp overseas. That kind of prosecution thus protects the United
States directly, by neutraljizing a threat. and indirectly, by
gencrating additional foreign int=lligence information. The Sameg
is true of the recent prosecution of Robert Hanqqpn- By far the
best source of intelligence on Hanssen's espionage activities is
Hanqqnn himgelf; and the gavernment gained access to Hanssen Only
as a regult of his capture, prosecution, and blea agreement. (m
In =um, informatien is “foreign intelligence informatimr~ if
it is relevant or Recessary to the ability of the United States
ko protect against threats posad by forelgn spiege and taerrorists.
Such protection may be achieved in qpveral ways, including by

Prosecuring the SPY or tertvoristc, Information therefore may be

33
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"foreign intelligencc informacion” sclely by vittue OF its
importance to SUCh a prosecutijion, Where the government conduetg
2 search or surveillance for the purpose of obtaining information
for use in such a Prosecution, it satisfieg FISA‘s stamdards. (U)

2. The USA Patriot Act econfirme this understanding of PIsa
by 1ncorporating the definition of'“fnreign intelligenre

information~ into new provisions of the Statute that authorize

"coordinak i on~ amendment to FISA Provides -

{1) Federaz officers who conduct [electyronic
urveillance or rhysical searches] to acquire foreign
intelligence information under this title may_consult

with Federal law gnfnrcement'oﬁgjggxg Lo coordinate
efforts rn investigage DY _Drotect against -

(B) sabotage or international terrorism by a
foreign power or an agent of foreign power; or !

(C) clandestine intelligence activities by an
intelligence S€rvice or network of a foreign power or
by an agent of g foreign power.

(2) Cooxrdinarion authorized under Raraaraph (3) g5hall

QL _precluge the certiricagign-raquirsd by [S0 U.s.cC.

g5 1804 (2) (7) (B)  ara 1823 (a) (7) (B)) Or_the entxy of an
£rder under [s0 U.S.C. %% 1805 ana 1824].

50 U.s.C, gg§ 1806 (k) , 1825 (k) (emphasis added), ()

34
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Thie amendment authorires “consule [ation)” and
“coordinat {ionl” hetween intelligence and law enforcement
officers. It defines the scope of auvthorized cooxdination by
incerporating verbatim the foreign threats ro national security
that are specified in the definicion of "foreign intelligence
information” - attack, sabotage, terrorism, and espliconage
committed by foreign powets or their agents. Compare 50 U.s.c.
85 1806 (k) (1) (A) -(C) and 1825(k) (1) (A) - (C), with 50 v.5.C.
§ 1801(2) (1) (A)-(C). The amendment authorizeg consultarinng to
coordinate the governmentc-g various "efforrs to investigate or

brotect” Against =zuch threats. 7Thus, consultations concerning

or foreign ackivities that do not threaten national security
{internacional fraug schemes), are net within the scope of rhe

caordination amendment . Consultations concerning an al Qaeda

eonspiracy to bomb New York, however, are within the scope of the

provision, for the Same remrspon that information concerning such a

conspiracy is “foreign intelligence information.~ {(m

By allawing intelligence and law enforcement officials te
“coordinate efforFs to invesrigate or protect” against the
specified thréafs, thé Smendment recognizes that law enforcement
investigations and efforte, as well as infelligence

investigaticons ang efforts, can “protect~ against those threats.

o014
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Jt therefore reaffixms the original meaning of “foreign
intelligence information” to include information that will
"protect” the United States agminst espionage and terrorism
through both intelligence and law enforcement efforts., (u)

In keeping with that idea, the amendment also provides that
authorized ceordination "shall not preclude” the certificatien or
fiﬁding 0of a purpese to-obtain fnréign intelligence information.
By definition, coordination authorized by the amendment must be
in furtherance of z Purpose to investigare or protect against the
threatg specified in the definitien of “foreign intelligence
informatign~ - €.g., an al Qaeda eonspiracy to bomb New York.
Such coordination cannot “preclude” a purpose to cbtain foreign
intelligence informaticn because it is affirmative evidence of
such a purpose. (v)

3. The legislative history of FISA confirms whar its plain
language provides. When it enacted FISA in 1978, Congress
understood thac Prosecution may be used to protect national
serurity againse foreign threate, and that FISA may be used to
cebtain evidence for such a prosecution. indeed, the House Reporn
underlying the original statute provides explicitly that FISA may
be used ?or the purpose of cbtaining information and evidence to

36
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Committee directly addressed the Precise questiong that are
pPTeEsSented in this appeal :

Finally, the term "foreign intelligence
information," especially ag defined in [s0 U.S.C. §5
1801 (&) (1) {B) ang (&) (1) (), can include evidence of
cerrtnain cxrimeg relating to sAbotage, international

Obviously ig within rthis definition. and it is mosc
likely ar the #ame time evidence of criminagl

activities. Hoy this infoérmati be uged teo
“Drotect” against clandegtine intelliggggg_gg&lzlgigg
is not Brescribed by the definition eof toreign
intelligence informatiog, although of course, how it ig
used may be affecred by minimization Procedures, see
[S0 u.s.c, g 1801 (h)1. And no information acquired
bursuant to thig bill ecould be used for other than

lawfyl Purposes, see [5o U-8.C. § 1806(a)). Obviously,
4se of “foreign intelligence informations A= evidence
T o e T i

A8 criminal tria %.{nmm_@u

lawfully BICLect adqaingt ¢clandesr {ne incelligencg
ggtivities, sabotege, ana intergg;igunl terrorism.  The
bil therefore explicit Lecognizes thar j tion

which jag evidence of Crimes invn1ving clandesting
1ntelligence 5viti955 sabotaggL_ggd_ing:gégiggal
terroriom cap be_sought_, Ietained, and wsed pursuant te
this bii}.

enforcement Drotective Mmetheds. 1 3¢ enough that the ‘government
intends 1o "Protect” natiopal security freom foreign threats, and

that rhe informatien Sought jig "necessary” to achieve that

7
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protection.’ 1In other words, as the House Report elsewhere
explains, “evidernce of cexrtain c¢rimes like espionage [ang
terrorism] would jitself constiture ‘foreign intelligence
information,’ as defined, because it is NrRCESsary to protect
against clandestine intelligence g;tivity [and international
terrorism) by foreign powers or their AGENtS.” House Report at
62. (u) -

The second uvnderlined Passage above makes the same point
even mote clearly: DBy explaining that pProgecution is ome way to
pxotect natiomal securiry, and by stating that “evidence” of
espionage or rerrorism cffenses may he “sought” as well as
retained and vsed pursuant o FISA, the Report shows that FISA
may be used for the purpose of obtaining such evidence, with the
intent that it he offered in a prosecution degigned to protect
national fecurity from foreign threats. Thus, prosecution of
5pie§ and terrorists is not merxely an incidental byproduct of a

FISA search or surveillance, Rathexr, obtaining evidence for such

8 Prosecution may be bhe purpose of the surveillance. gee Senate

Tntelligence Report at 10-11 & n.4.%  (u)-

: # By ‘necessatry, Congress meant *important and required, ~
or fulfilling a "significant need, " not that the information be
absolutely escentig] . See House Report 47. (U)

oo There are some appaTently contraxy indications in the
legislative history. ror €xample, the House Report “recognize [d)}
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Indeed, while the 1978 legislative history correctly
predicts that “prosecution is rarely the cbjective or the resulit~
of FI1sa surveillance, and that its "primary Purpose * * * ja pot
1ikely to be the gathering of criminal evidence,” House Report 24
n.20, B9 (emphasis 2dded), the legislative history recognizes
that FISA allows for thar pOSSihiiity. Indeeé. Congress
understood thar while some FIsa suéveillance would merely “result
in the incidental acquisition of information about ¢crimes,~ other
FISA surveil)ance “Ibly contrast” would artively -zeek|]

information needed to detert or anticipate the commission of

full well that the Surveillmnce[s] under (FISA] are not primarily
for the purpose of 9athering evidenre of a crime. They are to
obtain foreign intelligence infermation, which when it comas to
Unired states persons must be necegsary to imporxtant narional
s¢curity concerng.” House Report, ar 36; see id. at 60; 3. Rep.
NG. 95-604, 95t* cong., 24 Sess. (1978), ar 19, 55 [hereinafter
Senate Judiciaxy Report]; Senate Intelligence Report at a1-a3z,
62. However, read in context, those passages do not undermine
the idea that FISA may uged to obtain rvidence for a prosecutiom
designed to Pxotect narional securibty. Por example, after
stating thac FIsa may not ke nzed ko gather evidence, but only to
pretect “imporrtant national security concerns,” the House Report
J0€s on to explain that “[clombating the ~spionage and covert
actions of other nations in this country is an extremely
important national concern,® and thar *[plrosecution is one way

* * * to combat sich Activitles.” House Report 3s. b))

7]

The Senate Repart underlying the 1994 amendments to FISA,
whirh enacted the staktute’s provigions euthorizing physiecal
searches, does not address the issue. See 8. Kep. No. 103~-29s8,
103d Cong., 2d Se=s. (18%4), at 33-324. (W)
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crimes.” Genate Intelligence Report at 11 & n_4. The Senate
Intelligence Repore explains:
Electronic surveillance for foreign

counterintelligence and countertervorism purposes
requires different standards and procedures. y.g.

perzons may be authorized targets, and the svrveillance

is_part of an igvestigative process often desigped to

protect against th is830n of serious crimes such

&s espimnage, sabotage, assassination, kidnaping, and

terrorist acts committed by or on behalf of foreign

powers. Intelligence and criminal law enforcement rkend

ko merge in this ares,
Id. at 10-11 (emphasis added, footnote omitted). Thic statement
reflects that FcI investigations, and the use of FISA within
those investiéations, mAay be “*degigned” for a law enforcement
purpose. As the Report furthex explains, surveillance "need not
3top once conclusive evidence of a crime isg obtaipned, but instead
may be exteénded lomnger where protective measures other than
arrest and prosecution are more appropriate.-  Id. at 11. That
starement reflects a rerognition that prosecution is one of many
legitimate "protective” offorts that FISA may be used to support.
Accordingly, insofar as the "purpose” of FISA surveillance is '
concerned, prosecubkion ig no different than traditional
Counterintelligence efforts like =*[dJoubling’ an agent or

feeding him falge or useless Information,” or “[mlonitoring him

ko discover other spiss, their tradecraft and equipment.~ House

Repozxt at 36-37. (V)

40 |
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Sen

precisel

AFoT Leahy referred to this legislative higstory to make

¥ the same point in describing the USA Patriot Actr'sg

“¢ooraination~ amandment :

1 proposed and rthe Administration agreed to an

additional provision in Sectinn 505 that clarifies the
boundaries for conmsultation and coordination between
officials whn conduct FISA seax¢h and svrveillance and
Federal law enforecement officialg including
prosecutors. Such consultation and coordination is
Authorized for the eénforcement of laws rhat protect
against international terrorism, ¢landestine
intelligence activities of foxeign agents, and other
grave foreign threats to the narion. Protection

is

against these foreign-baged threats by any lawful means

within scope of the definition ‘foreign

inreliigence information,’ and the uge of FIBA to

gat

her eyidence for the_enforcement of these laws wag

contemplated in rhe enactment of FIBA. The Justice

Department ' g opinion cites relsvant legislative history
from the senate Intelligence Committee's report in
1978, and there i=s comparable language in the House
TRpoxXt.

147 Cong. Rec. 33.0950-v2, at 11004 (October 25, 2001)

added) .

(emphasis

This statement makes clear that the drafter of khe

coordinaction amendment, who was the Chairmay of the Senate

Judiciary Committee and ope of the principal hegotiators of the

USA Patriot Act, see jd. ar 511054, understood that FISA may be

used to

national

obtain evidence for a FProgecution designed.to protect

Security, and indeed that it had always permitted such

use. (u)

4.

DProvisio

The text and legislativa history of FISA‘s minimization

ns further confirm that “foreign intelligence

41
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informatien~ includes information sought for use in the
prosecution of a foreign SpY OY terrorist. Ag noted above
{Argument I, supra), those provisions require reasocnable efforts
L6 minimize the acquisition and retention, and prohihit the
dissemination, of nonpublic infOrmgtinn ~oncerning U.S. persons
congistent with the government’s need to "obtain, produre, and
disseminate foreign intelligence iAformation-” 50 U.s.C. §%
1801 (h) (1), 1821 (4) (A). The minimization provisions Aal=o
provide, "netwirhstanding” the rules governing foreign
intelligence information, for tetention and digsemination (but
not acquisition) of *eviderice of a crime” for "law enforcement
purposes.* 50 y.s5.C, §§ 1801 (h) (3), 1821 (a) (cy . Thus, FISA has
Fwo key minimization Provisions: ona governing “foreign
intelligence” apd Lhe other governing “evidence of a crime.” (U)
However, as the Fisc acknowledged, and ag the statute’s
legislative history makes clear, FISA’s “crimes minimizacion
pxovision appliés only to crimes that do not poce a foreign.
threat to national security - i.e., what the FISC referred to azx
- cTimes that are "not related to the target’s intelligence or
terrorist activit}e:." App. 6:3 ak 10 n.4. Thusg, for'example,
the "erimes” provigion would apply if electrenic aﬁrveillance.nf
28 Spy revealed thal the 5pY had killed his wife, and womld permic

intelligence officials to disgeminate information about the

42
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murder to law enforcement officials for use in a homicide
Prosecution. Sed House Report &2 (referring te *a sexious crime
totally unrelated to intelligence matters~). put the “crimes-~
provision does pobt apply to evidence of crimes that do pose a
thrrat to national gecurity - i.e., it dees not permit the
dissemination te prosecutors of infoxmation concerning Ahmed
Ressam’s terrorism ;ffessés or Rohérr Hanssen’e espionage. House
Report 62; App. 6:3 at 10 n.4. (wm

Of course, evidence of crimes that threaten natienal
Security is disgeminated to PToSecutors - not under the "“crimes”
minimization provision, but under the *foreign intelligence*

.A-: minimization pProvision. The FISC appeared te recognize this
point in approving Part JI.A of the Department’s March 2902
Intelligence Sharing Procedures. SGee App. 6:2. In any event,
Congress clearly appreciated the point when it enacted FISA in
1978. As the House Report put the matter jin explaining why the

. crimes” minimization Provision does not apply to evidence of
espivrnage and texrrorism offensecs:
Ae noted above, see (50 U.g.cC. § 1801 (e) (1)), evidence

of certain crimes like espionage would itswmlf

clandestine intelligence activity by foreign powers or
their agentrs. Similarly, muech information concerning
international tertorism would likewise constitute
evidence of crimes and also be "foreign intelligence
information, « ag defined. This Paxragraph (the “crimeg®

13
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minimization provision) does net relste to information,

=ven though it constitutes evidence of a crime, which

iz also needed by the Unjted States in order to obtain,

produce or disseminate foreign intelligence

information,
House Report at g7 )

Apart from confirming that “foreign intelligence
information” includeg evidence of espionage and terrorism
of fenses, the minimizatioﬁ pTDviSi;nS also confirm that Fisa may
be used for the puTtpose of ¢btaining such evidenca- Unlike the
“crimes® provision, whieh authorizes retention and dissemination
of evidence incidentally obtained through FISA, rhe “foreign
intclligence” provision also authorizes acquisition of
informarion. Compare 50 U.S5.C. §§ 1801 (h) (1) and 1821(4) (n),
with 50 U.S.C. §§ 1801(h) (3) and 1821(4) (C). Accordingly, the
government may not conduck surveillance (exclusively) to acquire
evidence of a domestic homicide. 1t may, however, conducc FIsha
Surveillance to acquire evidence of espionage or international
terrorism, berausge such evideance icg foreign intelligence

information, and becanse itg use by Prosecutors is consigtent

with the foreign intelligence “need[=]* of the United States.

) - .
Indeed, the ceonclusion is the same whether phrased in the
language of m1n1m17atinn ©r the language of purpose: FrIsa may

not ke used to Tacquire,.” or for the (exclugive) “purpose” of

44

do23



08/26/02 10:56 FAX 2025145331 DOJ PUBLIC AFFAIRS do24

obtaining, evidence for the progecution of a domestic homicide,
because such infoxmation is not “foreign intelligence
information.” But FISA may be used to “"acquire,” or for the
"purpose” of cobtaining, evidence for the prosecution of & foreign
SPY Or terrorist, because such information is “foreign
inteliigence information.”! (U}

- . ‘

5. Despire the plafn language and legislative history of
the statute, before the Passage of the USA Parriot Act the courts
did not endorse the use of FISA to obtain evidence for &
prosecution designed to protect national seenrity.  Instead of
dietinguishing, == FISA’'Ss text and legislative higctory do,
between protective and non-protective efforts and purposes, Lhey
digtinguished between law enforcement and non-law enforcement
efforts and purposes. These courts treated a law enforcement
purpose as automatically precluding a protective purpnse, as if
the two terms are mutually exrlusive. In other woxrds, they
treated “foreign intelligence information” as if it doés nof

T T

' The FISC erred in concluding that information is *foreign
intelligence information® only insefar as it is used by
intelligence officiala for a non-law enforcement purpose. See

. Bpp- 6:3 at 25, Ag noted above, FISA allows dissemination of
foreign intelligence information only to the extent that there is
2 foreign intelliggnce "need” to do so. Thus, procecutors may
receive such information only because it is foreign intelligence

information ag disseminated to and used by them - i.e., only

because they have an independent foreign intelligence need for
~the informaktion. (u)

(2]
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include evidence sought for use in the prosecution of a spy or
international terrorist. They held that the "Primaxy purpose” of
a FISA search or surveillance must be to obtain *foreign
intelligence information” as so defined - i.e., that the primary
Purpose must be a non-law enforcement purpose. See United States
V. Truong Dinh Hung, 629 F.2d .908 (4™ cir. 1980) {(caae applying
the “primary purposé” tésf undex pre-FIsA standards) ; United
Slates v. Duggan, 723 F.2d 59, 78 (2d Cir. 1984); United States
V. Badia, 827 F.2d 1458, 1484 (11°* cir. 1987); United States v.
Pelton, 835 F;2d 1067, 1075 (4*" Cir. 1987); United States v.
Johnseon, 952 F.agd 56%, 572 (1% Cir. 1952). (u)

Insofar as they reject the idea that FISAa may be used to
collect evidence for law enforcement efforts to protect against
foreign Bpies and terrorists, we believe that these cases were
wrongly decided. However, none of the cases expregsgsly rejected
the idea that evidence needed for such a prosecution is “foreign
intelligence information. -~ Iﬁdeed, nene of the cases even
discuased the gdvernment’s.purpdac for prosecuting, and from all
that appearsz the government, ne;er'advanced the idea that
Prosecution may bﬁ uéed to prxotect nakional security, or that
FISA may be used vo obtain evidence for suéh 4 progsecution. For

example, Atterney General Griffin Rell, who testifiad at the

48
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suppression hearing in Truong, described prosecution only as an
“ineidental” byproduct of & mon-criminal counterintelligence
investigation: “Let me say that every one of these
counterintelligence investigations involved, nearly all of them
that I have seen, involves crime in an incidental way. You never
know wﬁcn you might turn up with something you might want to
prosecute.” 629 Fizd ;é 91e n.s-- Thus, while these decisions
clearly distinguish between “law enforcement” and “foreign
intelligence” purposes, they do not squarely address the
distinction between law enforcement =fforta designed to protect
sgainst foreigé espionage and terrorism and orther law enfarcement
w T efforts. {u)

One court of appeals appears to have taken a different
‘approach, albeit in dictum. In United Srates v, Sarkiegian, 841
F.2a 953 (9" Cir. 1988), the government used FISA wiretap
evidence to cbtain convictions for offenses arising from an
internarional tervorist plot. Relying on the "primary purpose” -
test, the defendants challenged the admissibility of the FISA
evidence. The rourt of appeals did not decide whether “the test
‘is one of purpogs or prim&ry purpose,” because it concluded that
.bOth teets were satisfied. Id. at 964. The court explained:
"We refuse to draw too fine a distinctiecn batween criminal and

intelligence investigations. ‘Interpational terrorism,’ by
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definition, requires the investigation of activities thart
conscitute crimes.” Yd. at 965 (1)

The court in Sarkissian went on Lo observe rhat “FISA is
meant to take into account [tlhe differences between ordinary
criminal investigations to gather evidence nf specific crimes and
foreign countexintelligence investigations,” and stated thﬁt

.
"[alt no peint was Ehishcése an ordinary criminal investigation.~
841 F.2d at 965 (internal gquoration omitted). It then cited and
described several other cases in which FISA surveillance had been
upheld, appargntly to illustrate the point that none of them
involveda “ordinary” investigations: a “conspiracy to manufacture
machine guns and 2ilencers for ‘Omega-7,’ an anti-Castro group”;
an “IRA attempt to buy part.s for hombs and surface-to-air
missiles”; an “Armenian terrorist plot to assassinate [a) Turkish
diplomat”; and a cage invelving: “IRA arms smuggling.” Ibid. ()

Thus, Sarkissian appears to recognize that rhe important
distinction under FIga is not betwnpﬁ law-enforcement efforts and
non-law enforcemsnt efforts, but between efforts ro pratect
national security from foreign threats (including law enforcement
efforts rn do 80) and other efforts (e.q., efforts te protect
agninst domestic texrorists ox international fraud schemeas) .

FPISA may not be'used.primarily to obtain avidén&e for what

Sarkissian called “ordinary” prosecutiong, but - it may be used

48
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primarily (or exclusively) to obtain evidence for prosecutions

: designed to protect national security from foreigm threats. (u)
R FISA May Be Used Prim btain Evidence for a
Prosecution if the bovernmEnt Also Significant

Non-Law_Enforcement Foreign IntelllqEQgg_Eungﬁg_ 14)]

At a bare minimum, the difficulty of clearly distinguishing
the line between law enforcement purpcsEeg and protective national
Serurity purposes ttrongly supporté allowing the use of FISA
primarily for the purpose of obtaining evidence for a presecution

as long as the government alse has a *significant* non-law

enforcement purpose for obtaining foreign intelligence

| information. Myreover, because a Purpose to obtain fareign

f T intelligence information may be “significant~ regardless of the
| | existence or strength of a putpose to obtain evidence for a

i progecution, eonsultations between intelligenee and law
enforcement personpel vannot preclude the government’s
certification of purpwse or the FISC's issuance of an
authorizaticn order. (U)

1. uUntil the yUsa Patrict. Act, FISAa required éhat “the

purpose” of a search or surveillance be to obkain foreign

1ntcll;genCP informatzon. S0 U.5.C. 8% 1804 (a) (7) (B),

L. P

1823(63(7)(5) (amended) . However, the federal eourts, including
the FIsC, generally read “the purpose” to mean “primary purpose.”

See, e.g., Duggan, 743 F.2d at 78. Uunder the “primary purpose”

49
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regime, courtg reviewed consulraticns between inrelligence and

law enforcement officiale in 2N investigation to determine

whether the gevernment’s primary Purpose for the inVEstigation,

and for the FISa search or surveillance conducted withjn the

investigatian, was to obtain information for law enforcement .

The more consultations that occurxed, the more likely courtg were
]

to find an improper law enforcement Purpoae. ({1j)

For example, the court of appeals in Truong determined the
government ' s primary purpose by examining the consultations
betweean intelligence 2gents (who were conducting the
surveillance) and prosecutors (who eventually brought rhe charges

T against Trueng), The court of appeals agreed with the district
CouUrt’s decision ro Euppress evidence obtained fyrom electronic
furveillance afrer Consultations and ceordination had shifteq the
government - g "Primary purpese” to prosecution (629 F.z2d at 916) :

In this cage, the district court concluded that on

July 20, 1977, the investigation of Truong had become

Primarily a criminal investigation. Although the )

Criminal Division of the Justice Department had heen :

Aware of the investigation from itm inception, unti)

SummeT the Criminal Division had not taken a central

rele in the investigation. on July 19 anq Jily 2o,

however, severs) memoranda circulated between the

Justice Department ann the varieua intelligence and

national SecUrity agencies indicating that the

JOVEInment had begun to assemble a crimina)
Prosecution. On the farts of this case, the districk
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As explained below, the USA Patriot Act eliminated the
"Primary purposer standard by enacting a "significant Furpose®
standaxrd, and thereby also eliminatred Trvong's approach to
weighing intelligenre and law enforcement PUIposes to determine
which i= “Primaxy.~ Nonetheless, as part of itg May 2ug2 order,
the Fi1sC adopted a new rule 11 that is entirely in keeping wich
Truong and is at odds with the USA:Patriot Act. It provides:
"All Fisa applications shall include infarmative deseriptiong of
any ongoing cximinaj investigarions of FISA targetg, ag well gs
the substance.of any consultations betwsen rhe FBI and criminal
Prosecutors at the Department of Justice oY 2 United States
Attorney’ s Uffice.” As the discussion below makes clear, Rule 11
€annot be reconciled with the USA Patriot Act. This Court should
therefore ditect the FISC to rescind the rule. See, e.g.,
Carlisle . United States, 517 U.s. 416, 426-427 (1996) ; Rank of
Nova Scotiam v. United States, 487 U.g. 280, 254-35% (1988). ()

2. The "significant Purpose” test differs'from the “Primazy

Durpoge” tesk, p Purpose is "signifieant~ when it hag or is
"likely to have influence ar effect,” or when it ie “important  ~
MEriam—WEbster’s gnliegiate Dicticonary 1091 {l0*™ ed. 199m).
Thus, ag long as che desire to obtain foreign inteiligence
information has “influence or -effect” on the decigcion to use

FIsa, it Satisfieg the “significant.puIDOSE' test. In Dractice,

g1
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it may be easier to recognize a significant PUrpose by
¢tonsidering its opposite: A purpose is "significant~ when it is
not “insignifiranc~ - i.e., when it ig not trivial, incidental,
Or pretextual. Cf. United States V. Brito, 136 F.34 397, 407
(5™ Cir. 1998); United States v, Rqobert:s, 913 F,2d 211, 220 (5

Cir, 19%0). (u)

Ry requiring—onlfvé "significant” purpose to obtain foreign
intelligencge informatipnr Congress allowed for other purposes,
ineluding a Purpose "to obtain evidence for use in a proserution,
Lo be the "Primary* reason for conducting a search or
surveillance. Cf. United states v. Soto-Silva, 129 F.3d 340, 3a7

e (5™ ¢ir. 1397) (finding that defendant who mainctained house for

i "Primary purposanr of taking rare of her mother also maintained

f house feor "significant purposge” of distributing marijuang) .

. Members of Congress who voted for and agalnst the USA DPatyiot Act

- digcussed and understood that the “gignificant Durpose” amendment
would allow the government to use PIgA Primarily to collect.

- evidence for uselin a criminal prosecution. See 147 Cong. Rec.
511021 (0ct . 25, 2001) (statement of Senator Feingold): see also

~id. ar siipzs (statement of Senator Wellstone); id. at S10593
(Oct. 11, 2001) (statements of Senators Leahy and Cantwell) ; see

also id. st 310591 (Det. 11. 2001) (statement of Senator

Peinstein) . 44))]

52
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The “significant Purpose” Standard alsa differg from the

“Primary Purpose” standarg brcause it eliminates the need for

using FPIgA. Unlike “Primary, - the adjective “significant" is not
an inherently relative or comparatjive term., a PUIpose may be
“signifinant,”'in the sense of hafing "inflgence or effect,«
Tegardiegs of whether_tpere are otﬂcr Purposeg Present. Thug, to

determine whethey 3 "significapc~ Purpose for using Fi1sa jg to

explaining why the "significant PUrposc” amendment Was enactedn,

the Houge Report underlying H.R. 2975 €xplained-

Sole or Primary burpose of the investigation as
interpreted by the rourts. This requires law
enforcemenr Lo evaluate COnstantly the relarive Weight

H.R. Rep, 107-23611). 107t Cong., 3st Sess_, ar go (Oet, 11,

2001) . Thug, the significant Purpose amendment wag enacted to
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relieve rhe government frem the mbligation te weigh competing
intelligence ang law enforcement Purposes. (y)

Brrause the "significant pPurpose” rcegtr doeg not require

that an explained apd Ceftified Durpose to obtain foreign
intelligence information is Net “significant  ~ The certification
typically is made by the Director of the FBI, and ip approved by
the Artorney Cenera) . Whatever transpires ip consultations
between line attorneys or agernts conducting particular
invastigatinns, thege high—ranking officials determine the
SUVeInment ¢ actua} purpose for Using FISA. (y)

That ia'particularly txue where, aa here, the consultations

fall under the rubrjie of the USA Patriot Act’g "eoordination~

ne

amendment. Evepn if the coordination'amcndmnnt ig not read to
reaffirm the theory that FISA may be ugeqg Lo obtain evidence for
a Prosecuticn designed to Protect natjonal security, as argued
above, it nonetheless provides explicitly that Jaw enfarcément
and intelligenee officialg "may consult* wich one snother to

coordinate cfforrg Lo protect againse espionage and terrorism,
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ameng orfher matters. It also provides that such Consultaciong
“s$hall not preclude Fhe certification” of a significane foreign
intelligence Purpoese “or the entry of an order- authorizing a
FISh search or surveillance., At a minimum, therefore, the
coordinarion amendment reinforeces Fhe conclusion that where the

FISA application demonstrates z significant foreign intelligence

purpose, Aauthorizedg consultatiens and coordination between
intelligence and law enforcement officials canpor undermine that
purpose. (U)

Indeed, where law enforcement cfficials seek evidence te
Prosecute a spy or terrorist, intelligence officials will always
{or almost always) have at leask A significant purpose to obtain
the. same information. A= the FISC acknowledged in irg opinion,

mo
‘Character as both foreign intelljigence information and
evidence of a3 crime (e.g.. che identity of a SOy‘s

bhandler, his/her communication signals and deaddrop

locations; the fact that a terrorist is taking flying

lessons, or purchasing explosgive chemicals)

differentiared Primaxily by the Perxsong using the .
information. ' ;

APp. 6:3 at 19; g¢e id. at 25 (“the information collected through
FISA surveillances and searches is both foreign intelligence.

information ang ~ridence of crime, depénding on who is using
.it”); see alsn Houge Report 49. 62_. Thus, even where

Consultations with law enforcement officials infinence the
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Purpose ot scope of a FI1SA search or surveillance, the
information sought will still be “foreign intelligence
informarinn," and a significant burpose will stii] be to obtain
Such information fFor use in non-law énfoxcement efforts to
protect the United states. (U)

To be sure, there may he Cases in which review of
consultztions ig apﬁfopfiéte even ﬁnder the “significant Purposm”
sfAandard. Foyr éxample, where the FISA application on its face
(or othex information‘before the FISC) strongly suggestsg an
int:ntionally:false Certificarion of burpcsea, ﬁhe safe harbor

would not preclude judicial review o= the consultatione that may

at 77 & n.s (citing Pranksg V. Delaware, 43g U.3. 154 (1978)) .
Absent such » Strong fuggestion, however, routine judicial review
of consultatiops between intelligence and law enforcemsnt
nfficials, ag réguired by the FIEC's new Rule 11; ig

inappropriare . CL. United States v._ Armstrong, 517 U.s: 355

re

465-a65 (1396} (court mMAY not erder discovery in support of

selectjive Prosecutien claim gbsent 3 threshola éhowing that the
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C. ghe Fisc Erted in Denving in Part the Frsa Avolicatg
in This Cage. (y) - - asten

llmiting Consultations between intelligenca and law enforcement
officials in this case. As the FIga application makes clear the
government ;g Pursuing a traditicngl intelligence investigation

.and other ianlligence efforts againse the target jn ordey to
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obtain gych information. They would be affirmatjve evidence of 5
foreian incelligence Purpose. (u)

Alternatively, if thig Courr TRjectg tﬁat ax¥Xgument, the
consultationg Still could not unde:mine the $ignificance of a

non-law enforcement foreign intelligence Purpose. The

the,gnvernment. That js obviously 2N inefficjent approach . Yec,

oB
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Although the use of two sepaTAte law enforcement agencies to

Squads of FBI agents with the FISC or anothex entiry sexrving ag
the “wall" tg regulate consultations between the squads - the
difficulty it illustrates is by ne means uncommon . Reportg from
the Executive and Legiglative Bran;hes of government alike have
found that the "PrimAty purpose” test as epplied by the FISC hag
inhibited NECessary coordination between intelligence and law
enforcement officials., sge 1V AGRT Report, Chapter 20, ar 721~
734; General Accounting Qffice, FEY Intelligence Investigations:
Coordinafion Within Justice on Counterintelligence Criminal

Matters is Limireq (July 2001) (GAD-01-7R0) (hereinafter GaAG

Report). as the GAO report Summarized matters (GAO Reporr at
Page 3):
Coordination between the FBT and the Criminal Division
has been limited in thoge foreign rruntexintelligence

Surveillance Court or anpthex federal court might rule
on the primary purpose of the surveillance oy search in
light of such conrdination.

These findings, although disturbing, should not be surprising:
No large O¥ganization can achieve complex migsion unless 4=

related parte are allewed to work together. (u)

3%
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Two of the FIsC's requirements have Particularly stifled
éobrdinatinn in this case. Pirst, there is the Figerg warning
Lhat prosecutorg may not advise inrelligence officials in g way
that results in "direction or control” of the intelligence
investigation. This has chilled the subgtance of consultariong
between intelligence angd law enforcement officiale. Second,
there is the rule that ﬁrbsecurnrs!may Not even meet or discugs
the case with intelligence agénts without first invicing OIPR to
participate, and the related reguirement that OIPR cannot az)low
the meeting o oocur witheur its participation unless it ig
"unable’ to dp 80. Thie "“chaperop== requirement hae made it

difficule for #ny consultations to occur at all. The next

1. The Ban on "Direction or Control”. (U)

A we argued in the rIgC in support of the March 2002
Proccduras, the "direction or coﬁtrol“ test has no textum]
SUPDOTL in FISA op ;ny Published decision interpreting the
Statute, App. 1:1 at 26;30- More impnrtanCIy, A% a practical
matter. the FISC hag often eqiated “direetion or control~ with

- the giving of any advire des;gned to “enhance,; TAther than

nerely to "Presetve,  the possibiliry of prosscution. gee, c.g.,
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APDP. S at 2-6; AGRT Report at 727-734. As we axgued in the pIsge
(App. 1:3 at 27):
providing advice, including advice designed to enhance the
possibility of a criminal Prosecution, rannot be equated
with “directkimm or concrol.” For example, prosecutors may
Suggest an investigakive =trategy, propoge the yse nf
investigative techniques other than FIsn (e.qg., consensual
MeAltoring), and advige on interview tacrtiecs, a11 without
taking over the investigation‘as a whole or the FISaA
activity condueted-within ir. :
In its May 2002 opinion, the FISC stated simply that it was “not
persuaded” by thege arguments. App. 6:3 ag 23. When we pointed
out the apparenr inconsistency between the PI8c/e degcription of
the advice that Prosecutors may give and icg conkinued reliance
o the Adistinction between “pPreserving” and “enhancing” advice

(App. 5 at 2-6), the rFrsc reaffirmed its reliance on the

distinction (Ppp- 6:1 at 1-2). ()
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2. Th

¢ Chaverone Feguirement. (y)

€4
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In sum, the FISC hasg misinterpreted FISA, and has dome sp in
a way thar inhibitg Necesgary ccordination, The usa Fatriot Act,

oy which the FIgC effectivEly ignored, expregsly futheorizes

©Spionage. the FISC haé refused to give effect o the Act and

the changes it made. This Court shoulg not allow that refusal to

IR Stand, {U)
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ITI. A5 AMENDED BY THE ygca PATRIOT ACT, FI8A 15 CONSTITUTIONAL
()
A. FISA May Be Used Primaril or Exclusivel

Evidence for a Frosecution Designed to Protect the
United States Against_Foreiqn Spies andg Terrorists. ()
====3.210d Terroristg

1. When Congress enacted FISA in 1978, jt understood the

and terrorists. The Senate Intelligence Committee's.neport on
FI5A gave the congtitutional quegtion “cloge scrutiny” bhecause
the Committee:recognizcd that PIsa “departs from ordinary
Criminal Jaw enforcement procedures in several wa3yYs.” Senate
Intelligence Report at 11.** The Committee concluded, however,
that those departures were "'reRasonable both in relation to the
legitimate need of Government for intelligence information and
the protecteq rights of eur citizens,  as Tequired by the Supreme

Court’'s leading decigsion in this fielq, United States v. United

¥ Similarly, Members of Congress understoed that the ysa

Patriot act could raise constitutional questions, and intended
for the courts to Tesolve the Meaning of the estatute @8 written.
See 147 Cong. Rec. $10547-01, at 510589 (0ce. 11, 2001)
(statement of Senator Edwardg); igd. at 510593 (statement of

". Senator Cantwel]). AS Senator Leahy Put the mattex, the Uga
Parriot Act “adopta ‘significant purpose, ' and it will he np to
the courts g determine how far law enforcement agencies may use
FISA for eriminal inVEstigation and prosecution beyond the scope-
Of rthe statutory definition of ‘foreign intelligence
information._ - Id. at 511004 (pet. 25, 2001), ()

&7
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States Districe Court (Keith), 107 U.s. 297, 333 (1972) .~ 14. at
14, ()

Teoday, ag in 1578, the Keith case remainsg the leading
decision of the Supreme Court in this area, 1n Keith, the Court
addxessed the “delirate guestion ©f the President’s Power, acting
through the Attorney General, to euthorize electronic
Surveillance in interna] security ﬁatters without prior Judirial
approval.” an7 y.g, at 299, The defendants in Keith were
domegtic terroriﬁts, Aand the Court therefore did not address “the
3cope of rhe Pregident-g furveillance power with respect tg the
activitieg of foreign bowers, within or without this country.

Id. at 308. wNor did xeirh involve "any question OI doubt ag to

The Court in xeich held that a warrant i= required forx
domestic Security‘surveillanne, but that mere flexible standards

I e

, ** In Keith itself, the Prosecution stemmed from sthe -
dynamite bombing of an office of the Central Intelligence Agency
in Ann Arbor, Michigan, ~ 407 U.3. at 299 ()
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We recognize that domestic,securify Surveillance may
involve diffeyrent Policy and practical ¢onsiderationg
from the sSurveillance of "oxdinary crime. The
gathering of security intelligence ig often long range
and involves the interrelation of various sources ang
Cypes of information. The axact targets of such
surveillance may be more difficult to identify than in
SWrveillance operations againstc many types of crime
specified jin Title YT, Often, too, the emphagieg of
domestic inrelligence gathering is on the prevention of
unlawfu] activity or the enhancement of the
Governmentg.- g breparedness for some poseible future
¢risis ar EMmergency. Thus, the focus of domestie

In light of these "Botential distinctions between Tirle 17171
Criminal Suxveillances and those involving the domestic
SECUrity,” the Coupr Suggested that "Congress may wish te
Gonsider protecr jye Standards for the latter whirh differ from
those already Prescribed for sperified crimes ip Title IIT.~

Ibid. (u)

even greater force tg Surveillance (or segrches) ditected at
Loreign threats tq national security., as the Senate Intelligence
Committeps Repo;t on FiSA explained, éuoting from ﬁeith, “[flar .
MOre than in domestic security matters, foreign

Counterintelligence inveatigations Are “loag rangeV and involve
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affairg, ~ Chicage & Southern aie Lines v, Watermqn, 333 n.s. 103,
103 (194n), exercigesg “very delicate, Plenary ang exclusive
Power,” Upipeq States v:'furtiss-wfigbc Bxport Corp., 299 U.s.
304, 320 (19236), ang in which judicia] intervention "is rarely
PXoper.” Haig . Ager, 453 y.g. 280, 293 (19831) v (u)

These COnceyns, which justiﬁy the use of FISAr s different
Standardg, gg not recede merely becauge the governmen: intends to
Protect natjiona) Security through law enforcement rather than
non—law enforcement efforts, On . the contrary, Kejth makes rlear

that it jg the natyre of the threat, not the nature of the

Jovernment ‘g Tesponse to the threat, thac determines the

governmene maY conduct wWarrantless foreign inteliigence
Surveillance. See, e.g., Truocng, Supra. The ccnstitutionality
©f FISA hae alsc been upheld by eVery court to consider the
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The problems of ¢rime deterticn jn combating
e€spionage are not ordinaxy ones. Espionage is a crime
which succerds only bhy fecrecy, Moreover, spies work

fame is trym of Many international tervorise groups. (y)
Nothing in Keith SUggests rhat the availability of more

relaxed Constitutional Standards for a Search or Surveillance

71
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Securicy interest, which are governed by Title IT1I, with
furveillance “of those who plot unlawful acts Against che
Government”), The Court’s statemenr that the “emphasis” of
Security surveillance is “often” on "Prevention” jg factually
ACcurate, but also allows for the Possibility of an ¢mphasis on
Prosecution, at leggr where the Prosecution will Protect against
# “future crigig Or-emergency.” As the Senate Intelligence

Report put jt, FIsa Surveillance "need net steop once Conclusiva

Prosecution are more appropriate, Senate Intelligence Report at
11; see algn House Report at 24 n.20, gg, (U)

2. The foreaoing anAalycig ig consistent with more recent

"sperial neadg . In City of Indianapolsis v. Edmond, 533 u.s. 32
(2000), the Court struek down 8uspicion)legg highway ¢heckpoints

designed ro 8pPrehend dryug dealers, holding that the government * g

" < -

9enexal crime control endes” in fighting dragy rrafficking are not
® "epecial neeg~ jUStifying lower Feurth Amendment Standards,
Id. at an, qa. The Court made ¢lear, however, that there are’

"Special~ law-cnfornemenc Needs that may Justify more relaxad

standards. (tn
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apprehending drunk drivers are, of course, law enforcement
activities, apg law enforcement officers employ arrests and
criminal brosecutions 4in bursuic oé these goalg, - 531 U.5. at a3
(citing Michigan Dept. of Stace pPolice v, Sitz, 496 u.s. 444
(1950), ang Wiited States V. Marf-.inez—Fuerte, 428 U.5. 543

(1976)) . Indeed, in response to criticism from the dissent, the

Martinez-rFuerte checkpoints as being rnot primarily
related re criminal 1gw enforcement _ » Rather, our

Id, at ¢4 .1 {emphasjs added) . Thue, while the "general

interest ip Crime contyols does not Justify a departuxre from

toncerning g Particular type of crime ﬁay do so. Asg eXplained

above, crimes such ag ©¥Picnage and internatienal terrorism,
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which represent foreign threars to national security, are

“special” in the constitutional sense_ 18 (v)

B. FISA Mav Be Used Primarily co Obtain Evidence
Prozecution if the Goveroment also Has g Signifigag:

Non-taw Enforcement Fg.x:@.ign_l.“—t—ﬂl%. (u)
==fi~Law Enforcemept F

In light of the foregoing argument, it ig €ryetal clear thar

the Constirution permits FISA to be used where A "=ignificant
Purpose” of the search or surveillgnce is to protect nétional
Security from foreign threatg through non-law enforcemence
efforts. The Department Pxplained the constitutionality of the
"signifjcant: PUTpose” test for FISA in a letter sent to Congress
in support of the USA Patriot Act. The letter is included ag anp
attachment to rthe Memorandum of Law ar APP. 1:3, and is

oy e fummarized below. ()

the Department: o letter Maintains that “"the primary Purpose tegt
i more demanding thap that called for by the Fourch Amendment ' s

TeAsonablenegy requiremenr  « Letteyx 13. It explains that

—_—

w

treatment~ for cocaine abuse. . rd. ac 1282. But the Court did
rot disapprnve Edmond, or retreat from rhe Statement in Edmond
Fhat there may be “special law enforcement needs” that Justify
more relaxed Fourth Amendment Standards . (m
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"because the EXRrItive can more fully asgeses the requirements of

national security than can the courts, and because rhe President

criminal Prosecution, » ,dbid, Thﬁs, although mosc couxrts have
adopted the PTimary purposze test "Eo police the lipe between
legitimare foreign intelligence searches and pure domestic law
enforcemsant eperations,” the letter concludes that the tesr ig
too strict in_parg because “the concerns of government witn
regpect to foreign policy will ofcen overlap with those of law
enforcement _n Letter 11, 13. (W)

The letter closes by observing that "[elven at the time of

(FI5A* 5] Passage in 1978, rhere Was a “growing realization that

‘intelligence and criminal 1aw enfoxcement tend £o merge in {the]
area’ of foreign Counterintelligance and Counterterroxiem. »

Letter 14 (quoting Senate Intelligence Report at 11). The letter

Terrorists, Supported by foreign powers or intersets,
had liveg in the United States for substantial Feriods
Of time, received training within the country, and
killeg Thousandg of civiliana‘by.hijarking civilian
airliners. The [September 3131) attack, while

75
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coordinated from abroad, was carried ocut from within

the Unired States itself and violated numerous domescic

criminal laws. Thus, the nature ¢f the nationa)

Security threat, while still involving foreign control

and reguiring foreign counterintelligence, alsoc hag a

significant domescic component, which may involve

domestic law enforcement .

Based on these developments, the letter concludes that “Fourth
Amendment doctrine, based as it is ultimately upan
Teasonableness, will hade'to take into account that national
secuxity threats in the future cannot be so. easily cordoned off
from domestcie criminal investigation.” Ibid. ()

Finally,  there is cne additional reason why rhe Jletter's
conclusion is not in rension with the reswlt in decigiong such as
Truong, which adopted the "pPrimary purpose” test for warrgapntless
surveillance condueted pPrior to the enactment of FISn. 623 F.zd
At 912 n.4. Even {f Truong was correctly decided, and the
Constitutien requires a "Primary” intelligence purpose for
unilateral Execurive Branch surveillance, g "signifjcant”
intelligence Purpose for FISA surveillance conduected with the
Prior approval of am Article IIX court would be reagonable and

therefore constitutional under the Fourth Amendment . The

Yeasonableneag standard depends om all- of the protections for

. privacy'afford:dvas part of a searech or surveillance. Assuming

that restrrictions on the govexrtment’s purpose for conducting a
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pPurpose-related protections are reasénable given the added

Drotectiens atforded by FISA. (u)

? The ASSumption that restrictions on the Purpose of Fisa
searches op Surveillance protect Privacy is open to question inm
light of the fact thag intelligence and law enforcement officials
S¢ek the same informatioy. CL£. Chagnon v. Bel}, Baz2 F_2a 12418,
1262 n.25 (D.¢, Cir. 1980). ("Official surveillance, whether its

- purpnse be_criminal investigation or incelligence gatherxing,
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SECRET
CONCLUSION (D)

It is respectfully submitted that the judgment of the FISC
in this case, including its adoption of the opinion and order of
May 17, 2002, and it= new Rule 11, should be vacated, and the
case remanded with directions to the PISc to grant the FIsa

application as submitted. {m
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