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Editor’s Note

When first published on Sept. 15, 2025, this study had the following totals:

1. Noncompliance with court orders: 16 cases
2. Courts’ distrust of government information and representations: over 35 cases
3. Findings of arbitrary and capricious government conduct: 52 cases

The first major update on October 15, 2025:

1 Noncompliance – 20 cases
2. Government misinformation – over 40 cases
3. Arbitrary and capricious – 58 cases

The second major update on November 20, 2025:

1. Noncompliance – 26 cases
2. Government misinformation – over 60 cases
3. Arbitrary and capricious – 68 cases

We have also included a “table of updates” at the end of the study. It documents all
significant changes in the Nov. 20 update.

This study on the “presumption of regularity” was initially published on Sept. 15, 2025, first
updated on Oct. 15, and most recently updated on Nov. 20. See notations at the very end for
recent changes. This study was featured on 60 Minutes.
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Chapter 1. Court Concerns of Noncompliance with Judicial Orders

Introduction

1. “Bad faith” conduct and “gleeful” boasts culminate in “willful” disobedience and probable
cause for criminal contempt

2-a. Post-Supreme Court reporting orders met with non-answers and failures to comply

2-b. Expedited discovery ordered “in the face of ongoing refusal to comply,” with possible
contempt proceedings reserved pending the record

2-c. “Willful and bad faith refusal” to comply with expedited discovery obligations, with DOJ
“counsel stubbornly refus[ing] to provide any basis for” “non-particularized” privilege claims

2-d. Return from El Salvador achieved, but “no appetite” to restore “status quo ante,” with
“defiance and foot-dragging” warranting further relief

2-e. Government “not so subtly spurns” court orders; “respect … must be reciprocated,” or
“anarchy would result”

3. Government took actions that “hardly appeared to comply with the TRO Order and raised some
concern about the general presumption by courts ‘that executive officials will act in good faith.’”

4. “Clearly hasn’t complied” with court order, culminating in a looming contempt finding

5. “No choice but to find that they were in violation;” “flagrant violation.”

6. After weeks of having to “wrangle the Government into compliance,” judge noted an apparent
“blatant disregard” of the court’s order.

7. “Dressing their RIF in new clothes, and that they are thumbing their nose at both this Court and
the Court of Appeals.”

8. Finding of noncompliance with a federal court order; FEMA’s “covert” rebranding of an
indefinite freeze
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9. Agencies “actions violate the Preliminary Injunction.”

10. Government action “violated this Court’s order staying Petitioner’s removal”

11. Government counsel “make no attempt to offer any justification for their blatant lack of effort
to comply;” and unrebutted claim that the government created a sui generis document as a
“contrivance” to avert court ruling

12. “No dispute Defendants are in breach” of court-approved settlement agreement, court also
references “Defendants’ delay in curing that breach and complying with the Court’s June 10, 2025
Order.”

13. “[I]t appears that OMB sought to overcome a judicially imposed obstacle without actually
ceasing the challenged conduct. The court can think of few things more disingenuous.”

14. Defendants “have not complied with the … TRO,” efforts to “evade [the preliminary injunction’s]
terms through post-hoc explanations.”

15. “Manifestly unreasonable” and “contrived” reading of injunction, “border[ing] on violating
Federal Rule of Civil Procedure 11(b)” and “deserving of … reprimands”

16. Government at “risk [of] being held in contempt” for disregard of discovery orders, and later
“failed to comply” with submitting declaration.

17. Federalizing California and Texas Guard to Portland constituted “direct contravention” and
“apparent violation of the First TRO;” judge “deeply troubled” and “not inclined” to accept
excuses; no contempt finding but the court “retains jurisdiction”

18. HHS termination letters to employees that “do not comply” with the preliminary injunction.

19. ICE “unequivocally ceased compliance” with 2022 court-ordered Castañon Nava settlement
agreement, committing “repeated, material violations;” and parties agreed government conduct
was “violation of the terms of the Consent Decree”

20. Government “ha[s] done precisely what the Memorandum and Order forbids;” “not a good
faith effort to comply”
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21. “[P]rofoundly concerned” order on use of force in Chicago protests not being followed

22. DHS “do not seem to have considered” the Court’s “prior rulings” in the TPS-termination case,
leading to an “admonish[ment]” for re-asserting already-rejected privileges and for “glaring[ly]”
“fail[ing] to make” the previously required showings.

23. Two DOJ prosecutors in Abrego Garcia criminal case “side-stepped” the court’s notify-your-
client directive on extrajudicial statements

24. USDA “undermined both the intent and the effectiveness” of two orders on November SNAP
payments; judge was “not inclined to excuse this noncompliance”

25. USDA’s Nov. 8 SNAP payment letter was “carefully crafted to feign compliance with” TRO

26. “Numerous, consistent declarations” of ICE noncompliance with TRO on attorney access for
immigration raid detainees held in Los Angeles’ “B-18” basement

Chapter 2. Court Distrust of Government Information and Representations

Introduction

A. General

1-a. “Obscur[ing] from the Court” and “refusing to provide any helpful information” while “rapidly
dispatching removal flights”

1-b. “[M]indful of the possibility … that the Government has adopted and presented its
arrangement with El Salvador as a ‘ruse — and a fraud on the court’”

2. Placing attorney on leave for his compliance with “the duty of candor to the court”

3. Providing “highly misleading, if not intentionally false” sworn declaration to the court; “so
disingenuous that the Court is left with little confidence that the defense can be trusted to tell the
truth about anything”

4. “Defendants’ plea for a presumption of good faith rings hollow when their own actions
contradict their representations.”
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5. Providing false sworn declarations about “hotly contested” material fact; “The Court was given
false information, upon which it relied, twice, to the detriment of a party at risk of serious and
irreparable harm.”

6. Providing the court with “the sorriest statement I’ve ever seen;” “This is a terrible, terrible
affidavit. If this were before me in a criminal case and you were asking to get a warrant issue on
this, I’d throw you out of my chambers.”

7. “This Court takes clear offense to Respondents wasting judicial resources to admit to the
Court it has no evidence;” “contradict[ing] themselves throughout the entire record;” providing
“shoddy affidavits and contradictory testimony.”

8-a. Solicitor General providing inaccurate information to the U.S. Supreme Court

8-b. Government submitted “underinclusive” RIF figures in response to the court’s order; three
declarations claiming months of background work on potential RIF plans were deemed contrary
to the “factual record”

9. “Flip-flopping—in sworn declarations—rais[ing] severe concern,” “consistently refused to give …
the full story,” providing “cagey answers,” “omitting key information,” and “repeated[ ]
represent[ations]” that “strain credulity.”

10. “The ‘administrative record’ submitted by the government is a sham. It does not facilitate
judicial review: It frustrates it;” judge calls out government for “lie” in termination letters, and for
DOJ preventing testimony because “afraid … would reveal the truth”

11-a. Military experts’ summaries “cherry-picked,” “mischaracterized,” and “misrepresented”
multiple studies to support the military’s transgender ban: one summary was “inexplicably
misleading,” another not drawn “in good faith”

11-b. DOJ counsel in transgender military ban warned for treating the judge “like… an idiot” and
attempting to “gasli[ght]” her

12. Providing false and incomplete information concerning DOGE’s leadership and authorities

13. Failing to “to offer any explanation, let alone one supported by the record;” court saying “can’t
get a straight answer from you”
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14. DOJ bid to seal the entire criminal case raised concerns of pretext; “High deference is out;
trust, but verify is in.”

15. Mischaracterizing the content of sealed grand jury documents in court filings

16. Making “patently incredible” claims; Government “switching arguments at will,” a “totally
inconsistent” case; and Government witness “knows nothing … less than nothing”

17. Providing an “explanation [that] is riddled with inconsistencies”

18. Making representation that “does not reflect the level of diligence the Court expects from any
litigant—let alone the United States Department of Justice;” “The contradiction between
[Government’s] factual representations and the facts on the ground is particularly striking.”

19. Unrebutted claim that the government created a record as a “contrivance” to avert court
ruling

20. Offering an “official justification … [that] is not plausible”

21. Admission of making a false statement to the court

22. ICE mask testimony deemed “disingenuous”

23. ICE statistics “concealed more than they disclosed, despite the availability … of much more
illuminating data” and “gives no confidence that the defendants are seriously interested in
making a full disclosure”

24-a. President’s determination to federalize National Guard to Portland “simply untethered to the
facts” and not “conceived in good faith”

24-b. Key federal testimony supporting federalization of the National Guard to Portland found
“inconsistent,” “speculative,” “not … reliable,” “internally inconsistent,” and not credible, permanent
injunction concludes

25. The “perceptions” of three government declarants “are not reliable,” and their declarations
contain “unreliable information” that reflects “a potential lack of candor” and “call[s] into question
their ability to accurately assess the facts”
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26. Affidavit supporting criminal complaint told a “largely fictional” story of the stop, including
“blatant misstatements;” AUSA conceded the affidavit “misrepresented what was going on;”

27. DHS/ICE “inaccurately describ[ing] the facts,” advancing a “decidedly incorrect” account of
events, and “‘incorrectly describ[ing] the procedural posture of the case’” in immigration detention
habeas case

28. “Court does not credit” ICE official’s “assertion” of § 1225(b)(2)(A) detention because it is
“contradicted by the Notice of Custody Determination.”

29. “Court cannot credit” DHS/ICE’s post-hoc “new position … raised for the first time in this
litigation” asserting § 1225(b) immigration detention, given “the record is devoid of any reference
to § 1225” and “indisputable” evidence of § 1226 treatment

30. “Court cannot credit” DHS/ICE’s post-hoc claim that immigration detention fell under §
1225(b)(2)(A), “despite clear indication” the detention was not under that statute

31. “Court cannot credit” DHS/ICE’s post-hoc “new position” reclassifying immigration detention
under § 1225(b)(2)(A) “despite clear indication” the custody did not arise under that statute.

32. ICE Deputy Field Director declaration “contradicted pretty thoroughly” by migrants

33. DOT’s “nakedly misleading characterization” of immigration-enforcement grant conditions

34. CBP Commander “admitted that he lied;” CBP/ICE/DHS portrayal of Chicago unrest lacked
credibility, “belie[d]” by own evidence; “Overall, this calls into question everything that defendants
say they are doing”

35. USDA’s assertion it could do “nothing more” to act “expeditiously” on November SNAP
benefits “carries no weight”

36. USDA’s Nov. 8 SNAP letter calling States’ actions “unauthorized” was “untethered to the
factual record” and government “conceded” notice was “erroneous on its face”

37-a. Judge skeptical of DOJ counsel’s and AG Bondi’s claimed “ratif[ication]” of interim U.S.
attorney Lindsey Halligan in the James Comey prosecution amid missing transcript pages
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37-b. “Unusual series of events” involving two inconsistent Comey indictments and prosecutor
Lindsey Halligan’s role “call into question the presumption of regularity generally associated with
grand jury proceedings”

B. Pretext and Retaliatory Motives

38. Providing pretext for motion to dismiss indictment

39. “The Court will not apply any presumption of regularity to conduct that is so unusual and
therefore irregular on its face.” Preliminary injunction granted where the government was found
to be pursuing “an unconstitutional course of retaliatory conduct directed at Harvard.”

40. Executive Order terminating collective bargaining rights for federal workers enjoined as
retaliatory, with court finding the presumption of regularity “has no application”

41. Executive Order targeting Jenner & Block LLP found unconstitutional

42. Executive Order targeting WilmerHale found unconstitutional

43. Preliminary injunction issued against section of EO terminating Treasury employees’
collective bargaining rights

44. Executive Order targeting Susman Godfrey LLP found unconstitutional

45. Preliminary injunction issued against section of EO terminating Department of State and
USAID employees’ collective bargaining rights

46. Executive Order targeting Perkins Coie LLP found unconstitutional

47. Preliminary injunction granted where DOJ appeared to have terminated grants to ABA with
retaliatory motive

48. Preliminary injunction issued where DHS appeared to have acted to punish AFGE and its
members, constituting “impermissible retaliation”

49. Executive Order’s broad exclusions from collective bargaining rights for federal workers
found retaliatory and pretextual, rebutting presumption of regularity
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50. Preliminary injunction issued where FTC investigation of Media Matters deemed retaliatory
for criticism of Musk’s X.

51. Funding freeze targeting Harvard ruled retaliatory and pretextual

52. Prosecution of Kilmar Abrego Garcia found “presumptively vindictive”

53. “Preordained” and “pretextual;” Venezuela TPS vacatur with “entirely baseless” rationale

54. Transgender military ban “littered” and “dripping” with pretext and “bear no relation to fact”

55. DHS offered pretextual reasons for TPS termination for Nepal, Honduras, and Nicaragua

56. HHS “invented” two pretexts to support new grant conditions stripping gender-identity
content from PREP/SRAE

57. DOJ’s subpoena of gender affirming care provider “pretextual;” DOJ “abandoned good faith
investigation”

58. OMB’s actions during the government shutdown found “retaliatory and partisan”

59. Denial of November SNAP benefits “entirely ‘pretextual;’” an example of “unjustifiable
partisanship”

60. Habeas Cases

Chapter 3. Court Findings of “Arbitrary and Capricious” Administrative Action

Introduction

1. Judge Loren L. AliKhan (Biden appointee), National Council of Nonprofits v. Office of
Management and Budget, 1:25-cv-00239 (D.D.C.)

2. Judge John D. Bates (Bush appointee), Doctors for America v. Office of Personnel Management,
1:25-cv-00322 (D.D.C.)

3. Judge Amir Ali (Biden appointee), AIDS Vaccine Advocacy Coalition v. United States Department
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of State, 1:25-cv-00400 (D.D.C.)

4. Judge Jeannette A. Vargas (Biden appointee), State of New York v. Trump, 1:25-cv-01144
(S.D.N.Y.)

5. Judge William Haskell Alsup (Clinton appointee), American Federation Of Government
Employees, AFL-CIO v. Office of Personnel Management and Charles Ezell, 3:25-cv-01780 (N.D.
Cal.)

6. Judge Jamal N. Whitehead (Biden appointee), Pacito v. Trump, 2:25-cv-00255 (W.D. Wash.)

7. Judge Angel Kelley (Biden appointee), Commonwealth of Massachusetts v. National Institutes
of Health, 1:25-cv-10338 (D. Mass.) consolidated with Association of American Medical Colleges
v. National Institutes of Health, 1:25-cv-10340 (D. Mass.) and Association of American
Universities, et al. v. Department of Health and Human Services, 1:25-cv-10346 (D. Mass.)

8. Judge John James McConnell, Jr. (Obama appointee), State of New York v. Trump, 1:25-cv-
00039 (D.R.I.)

9. Judge Julie R. Rubin (Biden appointee), American Association of Colleges for Teacher Education
v. Carter, 1:25-cv-00702 (D. Md.)

10. Judge Ellen Lipton Hollander (Obama appointee), American Federation of State, County and
Municipal Employees, AFL-CIO v. Social Security Administration, 1:25-cv-00596 (D. Md.)

11. Judge Edward M. Chen (Obama appointee), National TPS Alliance v. Noem, 3:25-cv-01766
(N.D. Cal.)

12. Judge Mary Susan McElroy (Trump appointee), State of Colorado v. U.S. Department of Health
and Human Services, 1:25-cv-00121 (D.R.I.)

13. Judge Mary Susan McElroy (Trump appointee), Woonasquatucket River Watershed Council v.
Department of Agriculture, 1:25-cv-00097 (D.R.I.)

14. Judge Tanya Sue Chutkan (Obama appointee), Climate United Fund v. Citibank , 1:24-cv-00698
(D.D.C.) (and consolidated cases)
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15. Judge Deborah L. Boardman (Biden appointee), State of Maryland v. Corporation for National
and Community Service, 1:25-cv-01363 (D. Md.)

16. Judge Royce C. Lamberth (Reagan appointee), Abramowitz v. Lake, 1:25-cv-00887 (D.D.C.) and
Widakuswara v. Lake, 1:25-cv-01015 (D.D.C.) (related cases)

17. Judge William Horsley Orrick III (Obama appointee), City and County of San Francisco v.
Donald J. Trump, 3:25-cv-01350 (N.D. Cal.)

18. Judge Royce C. Lamberth (Reagan appointee), Radio Free Asia v. United States, 1:25-cv-00907
(D.D.C.) and Middle East Broadcasting Networks v. United States, 1:25-cv-00966 (D.D.C.)
(consolidated cases)

19. Judge Victoria Calvert (Biden appointee), Jane Doe 1 v. Bondi, 1:25-cv-01998 (N.D. Ga.)

20. Judge Jeffrey S. White (Bush appointee), Doe v. Trump, 4:25-cv-03140 (N.D. Cal.) (and related
cases)

21. Judge John J. McConnell, Jr. (Obama appointee), State of Rhode Island v. Trump, 1:25-cv-
00128 (D.R.I.)

22. Judge Allison Dale Burroughs (Obama appointee), Association of American Universities v.
Department of Energy, 1:25-cv-10912 (D. Mass.)

23. Judge Paul L. Friedman (Clinton appointee), Southern Education Foundation v. United States
Department of Education, 1:25-cv-01079 (D.D.C.)

24. Judge Myong J. Joun (Biden appointee), State of New York v. McMahon, 1:25-cv-10601 (D.
Mass) and Somerville Public Schools v. Trump, 1:25-cv-10677 (D. Mass.) (consolidated cases)

25. Judge Leo Theordore Sorokin (Obama appointee), Schiff v. U.S. Office of Personnel
Management, 1:25-cv-10595 (D. Mass.)

26. Judge Lewis J. Liman (Trump appointee), Metropolitan Transportation Authority v. Duffy, 1:25-
cv-01413 (S.D.N.Y.)

27. Judge Marsha J. Pechman (Clinton appointee) American Federation of Government Employees
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AFL-CIO v. Noem, 2:25-cv-00451 (W.D. Wa.)

28. Judge Royce C. Lamberth (Reagan appointee), Kingdom v. Trump, 1:25-cv-00691 (D.D.C.)

29. Judge Dabney L. Friedrich (Trump appointee), Angelica S. v. Dept of Health and Human
Services, 1:25-cv-01405 (D.D.C.)

30. Judge Denise Cote (Clinton appointee), American Federation of Government Employees v.
Office of Personnel Management, 1:25-cv-01237 (S.D.N.Y)

31. Judge John J. McConnell, Jr. (Obama appointee), State of California v. United States
Department of Transportation, 1:25-cv-00208 (D.R.I.)

32. Judge Myong J. Joun (Biden appointee), Victim Rights Law Center v. United States Department
of Education, 1:25-cv-11042 (D. Mass.)

33. Judge Edward Milton Chen (Obama appointee), San Francisco Unified School District v.
AmeriCorps, a.k.a. the Corporation for National and Community Service, 3:25-cv-02425 (N.D. Cal.)

34. Judge Indira Talwani (Obama appointee), Association of American Universities v. National
Science Foundation, 1:25-cv-11231 (D. Mass.)

35. Judge Royce C. Lamberth (Reagan appointee), Open Technology Fund v. Kari Lake, 1:25-cv-
00840 (D.D.C.)

36. Judge Leon Schydlower (Biden appointee), Valuta Corporation, Inc. v. Financial Crimes
Enforcement Network, 3:25-cv-00191 (W.D. Tex.)

37. Judge Tana Lin (Biden appointee), State of Washington v. Dept. of Transport, 2:25-cv-00848
(W.D. Wash.)

38. Judge Melissa R. Dubose (Biden appointee), State of New York v. Kennedy, 1:25-cv-00196
(D.R.I.)

39. Judge Brian E. Murphy (Biden appointee), Association of American Universities v. Department
of Defense, 1:25-cv-11740 (D. Mass.)
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40. Judge Royce C. Lamberth (Reagan appointee), RFE/RL, Inc. v. Lake, 1:25-cv-00799 (D.D.C.)

41. Judge Amir H. Ali (Biden appointee), American Gateways v. U.S. Department for Justice, 1:25-
cv-01370 (D.D.C.)

42. Judge Dabney Langhorne Friedrich (Trump appointee), Cabrera v. Department of Labor, 1:25-
cv-01909 (D.D.C.)

43. Judge Trina L. Thompson, National TPS Alliance v. Noem, 3:25-cv-05687 (N.D. Cal.)

44. Judge Jia M. Cobb (Biden appointee), Coalition for Humane Immigrant Rights v. Noem, 1:25-cv-
00872 (D.D.C.)

45. Judge G. Murray Snow (Bush appointee), Launch Alaska v. Department of Navy, Office of Naval
Research, 3:25-cv-00141 (D. Ala.)

46. Judge Michael H. Simon (Obama appointee), Oregon Council for the Humanities v. United
States DOGE Service, 3:25-cv-00829 (D. Or.)

47. Judge William E. Smith (Bush appointee), Rhode Island Coalition Against Domestic Violence v.
Bondi, 1:25-cv-00279 (D.R.I.)

48. Judge Dabney L. Friedrich (Trump appointee), National Endowment for Democracy v. United
States, 1:25-cv-00648 (D.D.C.)

49. Judge Barbara Jacobs Rothstein (Carter appointee), King County v. Turner, 2:25-cv-00814
(W.D. Wash.)

50. Judge Stephanie A. Gallagher (Trump appointee), American Federation of Teachers v. U.S.
Department of Education, 1:25-cv-00628 (D. Md.)

51. Judge Rita F. Lin (Biden appointee), Thakur v. Trump, 3:25-cv-04737 (N.D. Cal.)

52. Judge Kathleen Mary Williams (Obama Appointee), Friends of the Everglades, Inc. v. Noem,
1:25-cv-22896 (S.D. Fla.)

53. Judge Brendan Abell Hurson (Biden appointee), City of Columbus v. Robert F. Kennedy, Jr.,
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1:25-cv-02114 (D. Md.)

54. Judge Allison Dale Burroughs (Obama appointee), President and Fellows of Harvard College v.
US Department of Health and Human Services, 1:25-cv-11048 (D. Mass.) and American Association
of University Professors – Harvard Faculty Chapter v. United States Department Of Justice, 1:25-cv-
10910 (D. Mass.) (related cases)

55. Judge William E. Smith (W. Bush appointee), Rhode Island Latino Arts v. National Endowment
for the Arts, 1:25-cv-00079 (D.R.I.)

56. Judge Royce C. Lamberth (Reagan appointee), Revolution Wind, LLC v. Burgum, 1:25-cv-02999
(D.D.C.)

57. Judge William E. Smith (Bush appointee), State of Illinois. v. Federal Emergency Management
Agency, 1:25-cv-00206 (D.R.I.)

58. Judge William G. Young (Reagan appointee), American Association of University Professors v.
Rubio, 1:25-cv-10685 (D. Mass.)

59. Judge Ann Aiken (Clinton appointee), State of Washington v. Health and Human Services, 6:25-
cv-01748 (D. Or.)

60. Judge Kymberly K. Evanson (Biden appointee), State of Washington v. United States
Department of Education, 2:25-cv-01228 (W.D. Wash.)

61. Judge Susan Illston (Clinton appointee), American Federation of Government Employees, AFL-
CIO v. Trump, 3:25-cv-03698 (N.D. Cal.) and American Federation of Government Employees, AFL
CIO v. United States Office of Management and Budget, 3:25-cv-08302 (N.D. Cal.) (related cases)

62. Chief Judge John J. McConnell, Jr. (Obama appointee), Rhode Island State Council of
Churches v. Rollins, 1:25-cv-00569 (D.R.I.)

63. Judge Lewis A. Kaplan (Clinton appointee), State of New York v. Noem, 1:25-cv-08106
(S.D.N.Y.)

64. Judge James E. Simmons, Jr. (Biden appointee), Rios v. Noem, 3:25-cv-02866 (S.D. Cal.)
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65. Judge Indira Talwani (Obama appointee), Commonwealth of Massachusetts v. United States
Department of Agriculture, 1:25-cv-13165 (D. Mass.)

66. Judge Jon S. Tigar (Obama appointee), Housing Authority of the County of San Diego v. Turner,
4:25-cv-08859 (N.D. Cal.)

67. Judge Eric Komitee (Trump appointee), A.C.R. v. Noem, 1:25-cv-03962 (E.D.N.Y)

68. Judge Katherine Polk Failla (Obama appointee), Doe v. Noem, 1:25-cv-08686 (S.D.N.Y)

Introduction
The “presumption of regularity” is a judicially created doctrine with a long and contested history.
The doctrine affords the executive branch a distinctive advantage not enjoyed by private litigants.
 It generally instructs courts to presume, unless there is clear evidence to the contrary, that

executive officials have “properly discharged their official duties” and that government agencies
have acted with procedural regularity and with bona fide, non-pretextual reasons. In practice, the
presumption can preclude discovery, limit review of the facts, and truncate cases. It can constrict
(or even end) civil suits challenging government action and curb criminal defendants’ ability to
claim vindictive or selective prosecution, and more.

Over the decades, the scope and weight of the presumption has fluctuated. In the face of
extraordinary executive misconduct or malfeasance, courts may choose (explicitly or implicitly)
to narrow its scope, reduce its weight, or even potentially deem the presumption more generally
forfeited, as the Trump administration is beginning to learn. Indeed, Judge Paul L. Friedman
cautioned in an August 2025 opinion:

“Generations of presidential administrations and public officials have validated
this underlying premise of the presumption of regularity: their actions writ large
have raised little question that they act ‘in obedience to [their] duty.’ Over the
last six months, however, courts have seen instance after instance of
departures from this tradition. … In just six months, the President of the United
States may have forfeited the right to such a presumption of regularity.”
(emphasis added).

The Supreme Court itself showed the limits of the presumption during the first Trump
administration upon learning that the Commerce Department had “contrived” a false rationale for
reinstating the citizenship question in the national census. In Department of Commerce v. New

[1]
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York, Chief Justice John Roberts wrote, “[W]e cannot ignore the disconnect between the decision
made and the explanation given. Our review is deferential, but we are ‘not required to exhibit a
naiveté from which ordinary citizens are free.’” That move was to the chagrin of Justice Clarence
Thomas, who argued that the majority had given “lipservice” to the principle that “courts
reviewing agency action owe the Executive a ‘presumption of regularity.’” We document three
categories of executive branch conduct since Jan. 20, 2025 that, in Judge Friedman’s words,
showed to courts “instance after instance of departures from this tradition” of public officials
acting “in obedience to [their] duty.” The three categories are:

1. Courts’ concerns over noncompliance with judicial orders (26 cases)
2. Courts’ distrust of government information and representations (over 60 cases)
3. Courts’ findings of “arbitrary and capricious” administrative action (68 cases)

On this record, we believe more federal judges will rightfully conclude that the administration has
forfeited the full protections of the presumption.

Indeed, Judge Friedman is not alone in his observations. Denying a government bid to indefinitely
seal a judicial order, Magistrate Judge Zia M. Faruqui recently responded to the government’s
request for deference in sharp terms. Recounting a list of concerns across different cases in the
federal courts and aberrant behavior by the Justice Department, the judge wrote: “Blind
deference to the government? That is no longer a thing. Trust that had been earned over
generations has been lost in weeks. … These norms being broken must have consequences.
High deference is out; trust, but verify is in” (emphasis added). Other judges have raised similar
concerns about the viability of the presumption in the cases before them. At a July hearing in the
Abrego Garcia case, Judge Paula Xinis told government counsel, “You have taken the
presumption of regularity and you’ve destroyed it in my view.” In litigation over the
administration’s efforts to dismantle the Consumer Financial Protection Bureau, Judge Amy
Berman Jackson wrote, “the Court is left with little confidence that the defense can be trusted to
tell the truth about anything.” Concerning an executive order against a law firm, Judge Beryl A.
Howell wrote that the government’s noncompliance with a temporary restraining order “raised
some concern about the general presumption by courts ‘that executive officials will act in good
faith.’” And when reviewing the rescission of government funds to small businesses and
nonprofits, Judge Loren L. AliKhan wrote, “Defendants’ plea for a presumption of good faith rings
hollow when their own actions contradict their representations.”

Before turning to the three categories of executive conduct, we should mention three
methodological notes about our research:
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1. Our account includes only government conduct that has come to the courts’ direct attention.
We do not include internal executive branch actions that may also suggest the administration has
undercut the premise for applying the presumption. We considered including those as well, but
we focus here instead on what the courts themselves have found. Nor did we want to reinvent
the wheel: a separate Tracker comprehensively documents internal administrative changes that
have undermined the executive branch’s capacity to identify and address official misconduct and
systemic irregularities.

2. The three categories above do not capture all of the judiciary’s expressed concerns about the
administration’s conduct; the record is even more overwhelming than the cases cataloged below.
For example, we exclude judges’ concerns about Department of Justice conduct involving
prosecutorial decisions that do not fit our three categories. In a September hearing, for instance,
Judge Faruqui—a former federal prosecutor—criticized the government’s motion to dismiss
charges against a defendant after a grand jury’s refusal to indict. In an accompanying order, the
court questioned whether the U.S. Attorney’s Office for D.C. was still following the DOJ Manual
on when to initiate a prosecution, “[g]iven that there have been an unprecedented number of
cases that the U.S. Attorney dismissed in the past ten days.” The court added, “It’s not fair to say
they’re losing credibility. We’re past that now. … There’s no credibility left.”

3. We take no position on the presumption’s proper scope in ordinary circumstances. The
documented cases below are not intended to indicate when we think courts should apply the
presumption. Well before the Trump administration, the metes and bounds of the presumption
were unsettled, and its pedigree was ripe for being questioned. Some scholars trace the
presumption back to the 1926 Supreme Court decision of United States v. Chemical Foundation,
where the Justices presumed that a State Department official acted with knowledge of material
facts when selling patents seized under the Trading with the Enemy Act. Paradoxically, the
application of the presumption in that case worked against the Coolidge administration, which
had sought to invalidate the sale as “induced by misrepresentation.” What’s more, the Court did
not explain why it was appropriate to presume the regularity of a process the government itself
said was irregular.

Other scholars and courts trace the presumption further back to Martin v. Mott. In that 1827 case,
the Supreme Court accorded deference to the president’s determination that an “invasion”
existed in calling the New York militia into federal service during the War of 1812. If the
presumption belongs to that lineage of judicial deference, our study has broader implications.
However, we have reason to doubt the two forms of deference – the one in Mott and the one in
Chemical Foundation – are doctrinally equivalent.
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In other words, we do not attempt to resolve how far back to trace the doctrine’s origins, the 
doctrine’s appropriate scope, or whether it has seeped into judicial decisions in underexamined 
or unwarranted ways. Such an analysis would need to contend, among other things, with the 
logical foundations of the doctrine and to which types of government actions those foundations 
are applicable as well as whether a president should enjoy a presumption that his or her 
subordinates do not.

* * *

In sum, the presumption of regularity “credits to the executive branch certain facts about what 
happened and why and, in doing so, narrows judicial scrutiny and widens executive discretion 
over decisionmaking processes and outcomes,” as an influential Harvard Law Review Note 
explained. But the maintenance of the presumption rests on certain foundations, and those 
foundations have been eroded by the Trump administration, especially the Justice Department, in 
the following three ways.
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