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PATRICK M. RYAN (SBN 203215) Electronically

ryan@bzbm.com FILED
CHAD E. DEVEAUX (SBN 215482) by Superior Court ot Calitarnia, County of San Matea
cdeveaux@bzbm.com ON
TAYLOR YAMAHATA (SBN 347192) 10/13/2023
tyamahata@bzbm.com By /s!/ Haley Correa
BARTKO ZANKEL BUNZEL & MILLER Deputy Clerk

A Professional Law Corporation
One Embarcadero Center, Suite 800
San Francisco, California 94111
Telephone: (415) 956-1900
Facsimile: (415) 956-1152

Attorneys for COUNTY OF SAN MATEO and
CHRISTINA CORPUS

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN MATEO

A.B.O. COMIX, KENNETH ROBERTS, Case No. 23-CIV-01075
ZACHARY GREENBERG, RUBEN
GONZALEZ-MAGALLANES, DOMINGO Assigned for All Purposes to:
AGUILAR, KEVIN PRASAD, MALTI Hon. V. Raymond Swope, Dept. 23
PRASAD, and WUMI OLADIPO,
DEFENDANTS’ SUPPLEMENTAL
Plaintiffs, REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF REPLY IN SUPPORT OF
V. DEFENDANTS’ MOTION FOR
JUDGMENT ON THE PLEADINGS
COUNTY OF SAN MATEO and

CHRISTINA CORPUS, in her official Date: December 4, 2023
capacity as Sheriff of San Mateo County, Time: 2:00 PM
Dept.: 23
Defendants.

Action Filed: March 9, 2023
Trial Date: None Set

Pursuant to Evidence Code § 452, Defendants the County of San Mateo and Christina
Corpus, in her official capacity as Sheriff of San Mateo County (collectively “Defendants” or the
“County”) hereby respectfully request that the Court take judicial notice of the materials described
below and attached hereto in its consideration of the moving Defendants’ Motion for Judgment on
the Pleadings filed herewith.

Courts may consider judicially noticeable matters in a motion for judgment on the

pleadings. People ex rel. Harris v. Pac Anchor Transp., Inc. (2014) 59 Cal.4th 772, 777. The
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Court may properly take notice of “[f]acts and propositions that are of such common knowledge
within the territorial jurisdiction of the court that they cannot reasonably be the subject of dispute”
or “[f]acts and propositions that are not reasonably subject to dispute and are capable of immediate
and accurate determination by resort to sources of reasonably indisputable accuracy.” Evid. Code,
§ 452(g) & (h). Accordingly, Defendants request the Court take judicial notice of the following:

1. Plaintiff’s May 20, 2016 Complaint in Fields v. Paramo, Case No. 2:16-cv-1085
JAM AC P (E.D. Cal.): It is well established by Evidence Code § 452(d) that “[r]ecords of (1)
any court of this state or (2) any court of record of the United States or of any state of the United
States” are judicially noticeable. Evid. Code, § 452(d)(1) & (2).) As such, this Court may
judicially notice the original complaint and the first amended complaint filed in the present
action. See Bell v. H.F. Cox, Inc. (2012) 209 Cal.App.4th 62, 67 fn. 2 (trial court judicially noticed
the original and first amended complaint after federal court granted the plaintiffs’ motion to
remand). Moreover, “[i]t is well accepted that when courts take judicial notice of the existence of
court documents, the legal effect of the results reached in orders and judgments may be
established.” Linda Vista Village San Diego Homeowners Ass'n, Inc. v. Tecolote Investors, LLC
(2015) 234 Cal.App.4th 166, 185. The County requests judicial notice of the inmate-plaintiff’s
May 20, 2016 Complaint in Fields v. Paramo, Case No. 2:16-cv-1085 JAM AC P (E.D. Cal.) to
show that the complaint included exhibits demonstrating that the jail officials denied the plaintiff’s
demand at issue in the case because its rules limited “health care services” to cases of “medical
necessity.” A true and correct copy of the inmate-plaintiff’s May 20, 2016 Complaint in Fields v.
Paramo, Case No. 2:16-cv-1085 JAM AC P (E.D. Cal.) is attached hereto as Exhibit G, with the
relevant portions on pages 8 and 9 highlighted for the Court’s convenience.

2. Plaintiff’s March 11, 2022 Memorandum in Support of Motion for
Preliminary Injunction in Human Rights Def. Counsel Ctr. v. Bd. of Cnty. Com’rs, Case No.
22-¢cv-091-LM (D.N.H. 2022): For the same reasons referenced in Paragraph 1, supra, the Court
may take judicial notice of the referenced motion, which was the losing brief filed by the plaintiff
that sought to invalidate the mail policy in Human Rights Def. Center v. Bd. of Cnty. Com’rs
(D.N.H. 2023)  F.Supp.3d _, 2023 WL 1473863, at *8 (“HRDC”). The County requests
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judicial notice of this motion to show the falsity of Plaintiffs’ representation that the mail policy at
issue in HRDC only “involved claims regarding paperback books and periodicals, not personal
mail.” Opp. at 14:21-21. The plaintiff’s losing brief in HRDC argued that the mail policy in that

case failed the Turner test because it banned “all inmate personal mail from coming into the

facility.” (Emphasis added). A true and correct copy of Plaintiff’s March 11, 2022 Memorandum
in Support of Motion for Preliminary Injunction in Human Rights Def. Counsel Ctr. v. Bd. of Cnty.
Com rs, Case No. 22-cv-091-LM (D.N.H. 2022) is attached hereto as Exhibit H, with the relevant
argument highlighted on pages 3, 4, and 5 for the Court’s convenience.

3. Formal Grievances Filed by Plaintiff Zachary Greenberg Under the San
Mateo County Sheriff’s Office Inmate Grievance Procedure: A “Court may take judicial notice
of [an inmate] Plaintiff’s inmate grievances related to [the] case.” Hudson v. Pfeiffer (E.D. Cal.
Dec. 17,2021) 2021 WL 5989158, at *2-3; accord e.g., McCollum v. Cal. (Dec. 13, 2007) 2007
WL 4390616, at *3 (rejecting the inmate’s argument “that the Court cannot consider the grievance
forms ... relevant to exhaustion” in a pleadings motion and holding that “[t]he Court ... may take
judicial notice of the [grievance] forms and does so here”). Further, “[a]dditionally, or
alternatively, ... inmate grievances are properly considered under [the] incorporation by reference
[doctrine]” when “the grievances [are] referenced in [the] Plaintiff’s Complaint” or briefing,
particularly when they are invoked in relation to arguments addressing “the extent the grievances
exhausted [the] Plaintiff’s claim at issue in [the] case.” Hudson, 2021 WL 5989158, at *2-3. Here,
seeking to avoid the fact that they did not “file grievances or exhaust administrative remedies”
(Opp. at 10:13-19), Plaintiffs’ Opposition and Amended Complaint make the representation that
Mr. Greenberg filed “formal grievances protesting the mail policy” that “were never
acknowledged” (id. at 10:18-19; see also AC 9 82). For this reason, the Court can take judicial
notice of the twenty-nine formal grievances Mr. Greenberg filed while he was incarcerated in the
County’s jail. A review of these forms shows that none of these twenty-nine grievances challenged
the County’s mail policy and all were “acknowledged” with a detailed “Supervisor’s response”
printed at the bottom of the filing. True and correct copies of Mr. Greenberg’s twenty-nine formal

grievance forms are attached hereto as Exhibits I-JJ.
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4,

January 20, 2022 Denial of Plaintiff Zachary Greenberg’s Appeal of Denial of

Formal Grievances: For the same reasons referenced in Paragraph 3, supra, the Court may take

judicial notice of the County’s Jan. 20, 2022 denial of Mr. Greenberg’s appeal of a the denial of a

grievance filed by Mr. Greenberg under the inmate grievance procedure. A true and correct copy

of the January 20, 2022 Denial of Plaintiff Zachary Greenberg’s Appeal of Denial of Formal

Grievances is attached hereto as Exhibit KK.

DATED: October 13, 2023 Respectfully submitted,

3042.000/1905074.2

BARTKO ZANKEL BUNZEL & MILLER
A Professional Law Corporation
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Chad E. DeVeaux
Attorneys for Defendants COUNTY OF SAN
MATEO and CHRISTINA CORPUS
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FILED

MAY 2 0 2016

CLERK, U.SADISTRICT COURT
EASTERN ggﬁrfz CALIFORNIA
5} § .

1Y CLERK

b

ITED.STATES DISTRICT.COURT _o_ o e

FOR THE EASTERN DISTRICT OF CALIFORNIA

CARLTON FEemS #ANY 12 &16-1-1085 pagpe
Name of Plaintifi Case Number
AT DONovAN logkeesiorre
- (Address of Plaintiff)
FACILITY, 480 ALTA
FoAD/ SANDIEGS CA 90179
- DANIES Dag MO,
Narden 0F MicsP A. s chuler(plyprt)

?’JijLew/ﬁ/o/(puﬂ/ direet. . oﬁwc_/Sm//e,g

i EXECHTIVE  OFE(CER!

Cﬁc«‘.B muzr CHEE P&qéﬁzw, SURgeon,
(Names of Defendants) 4/ Tl AGUIN ho ‘}ﬁ ,7741_5

COMPLAINT

o I Previous Lawsuits:
A. Have you brought any other lawsuits while a prisoner: % Yes 0 No
B. If your answer to' A is yes, how many?: [ Describe the lawsuit in the space

~ below. (If there js more than one lawsuit, describe the additional lawsuits on anogher piece of paper
using the same outline.) / ‘ , '

1. Parties to this previous lawsuit:
Plaintiff__C ARCTON B¢ 1ps
Defendants_ MARG ALE T m(mﬁ.; FOESNO CU?MI@/ THL -

FORM TO BE USED BY A PRISONER IN FILING A COMPLAINT
UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983 Rev'd 5/99
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2. Court (if Federal Court, give name of District; if State Court, give name of County)

EASTERN _ISTRICT YN EG STATES DISTRICHeT

3. Docket Number ?

4. Namie of judge fo whom case was_assigned f

S. DlSpOSltlon (For example: Was the case dismisse ’% Was it appealed" Is it still pending?)

clismyssed ac'ire State dlorm

'6. Approximate date of filing lawsuit /56 b7, 20 12

7. Approximate date of disposition Fe b, 20 /4

. Exhaustion of Administrative Remedies

A Istherea grievance procedure available at your institution? BKYes L No

B..Have you filed a grievance concerning the facts relating to this complaint?

Hres O No
c__________-o

If your answer is no, explain why not

C. Is the grievance process completed? ™ Yes O No

III. Defendants

<

(In Item A below, place the full name of the defendant in the first blank, his/her official
position in the second blank, and his/her place of employment in the third blank. Use item B
for the names, positions and places of employment of any additional defendants.)

A Defendant‘, DANIEL pAK”MO _is employed as Warpil oF
MMU(e CHEEK Wﬂﬂlprlo%’)at MC>-P

B. Addjtional defendants _ A , A £3thuler(AGLA) ; WS
deputy_ direbfriR) ul: D. S 7 helF Exeeu7Ive

prrle el C. Sm7HCChe Pyl (el A Q€ qN

SAN T TG [ n@sm% LUROCEAST /
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Iv. Statement of Claim

(State here as briefly as possible the facts of your case. Describe how each defendant is
involved, including dates and places. Do not give any legal arguments or cite any cases or
statutes. Attach extra sheets if necessary )

A f l
Ay

e Davet Poramorszar (me;ﬁ DE_the O pLrations

a 2 ererce, Toimes TAKSDL 1 AEL 16 AL
Cbéfvﬁ DEN/EO FﬂéSl‘ NEHMATON: THER & Eore. . F(NI8T ( -C

Sy CAA) clenied HE o2 ol -4 Dois

002 1A% clf ed 76 pElIORM CRELG 1045/ AED Lo A e umciStm"

A £R "A .’ =070 /—fo 002, o 10« L8~ .5904
; V(OLA/M aF P77 10/ ERS (oMST (Tution e RIGIETS
D dences] petetamers (ConsHiuHonal 4775
umwr 7 [ AMENANENT ALL ABoVE  men 5o
dants d(ymed” V/oAﬂféc/ 130 (gt Re) (g (o3 And §¢n

V Relief.

(State briefly exactly what you want the court to do for you. Make no legal arguments. Cite
no cases or statutes.) ‘

,
T LEQUESTING THAT 78 cour? OrAdEpS
SN TusSUmn ULoLOGUST 20 SLepteorem 7€ REQUESTED
CLRCUNT CISIIN ., ANO oA OEE THE DELFNPLPANT T
 PAY THE nCHINTIFE. 72 DM LN IONETAR Y
Aecrei= For MEd cnt /p_si/cfﬁo/oq /M-é QELLE ewr 7.
N AEEERENCE At DRy . A
OF A _mislmym g . 55909 PR rchf‘/z | pir7
AR T S a7 SSCES TT ANWD  FRE

. Signedthis_u__dayof Ma, 4 20 flp.

6S1gnature of Plamtlfﬂ

I declare under penalty of perjury that the foregoing is true and correct.

6’[((/‘([{

/Date) ( PN - ~ (Signature of Plaintiff)

el
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VERIFICATION

(C.C.P.§446 & 2015.5 28 US.C. § 1746)

e

STATE OF CALIFORNI
‘COUNTY OF SAN DIEG

I, Cpiliom F@(C[ i9 ‘ f)ECLARE UNDER PENALTY OF PERJURY THAT LAM THE
LA L N T(FF IN THE ABOVE ENTITLED ACTION. T HAVE READ THE FOREGOING

DOCUMENTS AND KNOW THE CONTENTS THEREQF AND THE SAME IS TRUE OF MY OWN | “ g
KNOWLEDGE EXCEPT:AS TO MATTERS STATED THEREIN UPON INF "ORMATION AND BELIEI‘, |
AND AS TO THOSE MATTFRS, I BELIEVE THEM TO BE TRUE. ‘_ b ?

s
l

EXECUTED THIS ” , .DA?OF IM a f AT R.J. DONOVAN CORRECTIONAL FACILITY

SAN DIEGO, CALIFORNIA, 921;79’.

4‘.

|
H
|-
i
I

' (DECLARANT/PRISONER)

PROOF OF SERVICE BY MAIL

(C.C.L.E1013(2) & 2015.5 US.C.§ 1746) P
b
1, | AMA RES]DENT OF RJ.DONOVAN CORRECTIONAL FAC[LITY IN TIIL
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA. I AM OVER EIGHTEEN (18) YEARS OF AGE, AND
AM/AM NOT APARTY OF THE ABOVE ENTITLED ACTION. MY STATE PRISON ADDRESS IS 480 ALTA
RD. RJ.DONOVAN CORRECTIONAL FACILITY, SAN DIEGQ, CALIFORNIA 92179. t ‘,5‘

ON, ISERVDD THE FOREGOING: vl

¥

i :
S}! l; FORTUH EXACT TITLE OF DOCUMENT(S) SERVED)

‘ +

ON THE PARTY(S) HEREIN BY PLACIN G A TRUE COPY THEREOF, ENCLOSED IN A SEALED
ENVELOPE(S) WITI-I POSTAGE THEREON FULLY PAID, IN THE UNITED STATES MAIL, IN A DEI’OSIT
BOX SO PROVIDED AT THE R.J. DONOVAN CORRECTIONAL FACILITY, SAN DIEGO, CALIFORNIA 92179.

THERE IS DELIVERY SERVICE BY”"UNITED STATES MAIL AT THE PLACE SO ADDRESSED AND THERE
ISREGULAR COMMUNICATION BY MAIL BETWEEN THE PLACE OF MAILING AND THE SO \‘w
ADDRESSED. 1 DECLARE UN ER PI‘N ALTY OF PERJURY THE FOREGOING IS TRUE AND QORRECT

e K // c/( /(,, /mgib@y

(DECLARANT/PRISONER)




' TrackmglLog #:

‘reasonably expected to uientlfy the issue under appeal.

. appeat shall be attached to the appeal;" and Section 3
“space provided on the Inmate/Parolee Appeal form and
'-the spec:ﬁc issue and action requested.”

Rejection Note: Be advised that you cannot appea! a rejected appeal, but

B 00922360010

~Mule Creek State Prison
- P.O. Box 409099

Ione, CA 95640

- MCSP HC 14045736

It has been determined your appeal submitted does not c
California Code of Regulations (CCR) Title 15, Article §

~ following u-éason(s): ‘

Excessive Verblage or Documentation; CCR, Title 15,

HE[\LTH- CARE

" Date:  10/2872014
| To: FIELDS,CARLTON (ANATI) .

SERVICES

REJECTION NOTICE

mely with appeal procedures established in'the
, and is being rejected and returned to you for the

Section 3084.6(b)(9) states, “The appeal issue is

obscured by pointless verbiage or volumjnous unrelated

appellant is identified as requiring assistance in filing th
3084.2(b)(1) states, "Only supporting documents, as defi

. You have moorrectly submltted a page of handmtten n
" attached CDCR 602-A form. Please remove the additio

For you’éiappeal to qualify for processing, you are advise

_notice and rcsubmigt_he appeal within 30 calendar days.

K. “Altachuler, AGPA.

Health Care Appeals Office

© MuleCreek State Prison

timeframes, 30 calendar days,as speciﬁed in CCR 3084.6(a)-and CCR 3084.

1l take the corective acu:on necessary and resubmit thz appeal within the

ocumentation such that the reviewer cannot be

such case, the appeal shall be rejected unless the
appeal as described in subsection 3084.1(c);” Section
in subsection 3084(h), necessary to clarify the
.2(a)(2) states, "The inmate or parolee is limited to the
¢ Inmate/Parolee Appeal Form Attachment to describe

es. If additional space is needed, please use the
al page of handwritten notes marked with an X,

] to take the necessary corrective action provided in this

).

*"PERMANENT APPEAL ATTACHMENT-DO NOT REMOVE‘”
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P'HC 14045736

Page 2 of 2
After review, no intervention at the Director’s Level of Review is necessary as your medical condition has been “‘\}\
evaluated and you are receiving treatment deemed medically necessagy. \
GULATIONS:
The rules governing these issues are: California Code of Regulations, Title 15; Inmate Medical Services Policies g
and Procedures; and the Department Operations Manual. 3.
No changes or modifications are required by the institution. . i'
Saatt) Lewis, Députy Director ' h \
Policy and Risk Management Services .
California Correctional Health Care Services

4

. h‘ - B
£

A

CAUIFORNIA CORRECTIDNAL ,
HEALTH CARE SERVICES | P-O. BOx 588500

Elk Grove, CA 95758
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 CALIFORNIA CORRECTIONAR,,
HEALTH CARE SERVICES
Institution Respbn_se for First Level HC Appeal
Date: . 12/17/2014
L Tor * FIELDS, CARLTON (AN4713) @‘ A

B i D10 274
P.0.Box 409099 =
Tone, CA 95640 7

Tracking/Log#: - MCSP HC 14045736

Appeal Issues:

Issue 1: Surglcal Issues ( Uro[ogy)

' Degisi
- Your appeal request is denied at the first level. Dunng th
- were allowed the. opportunity to explain fully your appeal i
‘appeal interview. Your appeal, electronic Unit Health R
o pmcedures were reviewed.

_an emergency it would have been processed as such.

_ During your first level interview on December 11, 2014,
-2, 2014, and the urologist said your distal foreskin ap

In your California Department of Corrections and Rehabj
- (CDCR 602-HC) received on 11/4/2014, you indicated:

Actim%’Requested

Issue Type
" Reque
You ling; v
It is your position that you went to see the specialist, as rg
You state you were denied by the urologist on October 1,
purposes.

You are requesting;

litation (CIMCR) Health Care Appeal form 602-HC

ts to be circumeised.

ferred by Dr. Jackson, for circumcision due to phimosis.
2014. You state you also need this done for religious

You request in this appeal for an “emergency” circumcisi

Response; :
Your request to have this appeal processed as an emerge:
Health Care Appeals Office upon receipt at the first level

evidence of obstruction and there was no blockage to the
this time. ‘Dr. Jackson said you indicated no problems wi

- pain related to the foreskin and you indicated no problem

interview with Dr. Jackson on December 11, 2014, you
issue. You did not add any new content during your
ord (¢UHR) and all pertinent departmental policies and

 appeal is denied. Your appeal was reviewed in the
y a Registered Nurse (RN) and if it had been deemed

r. Jackson said you were seen by Urology on October
to be quite normal and pliable and you had no

penile meatus and no need for surgical intervention at

th urinating or infections of the foreskin and you have no
s with retraction of the foreskin.
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cy appeal was denied. Your appeal was reviewed in the

‘ Your'request to have this appeal processed as an emerge:

- Health Care Appeals Office upon receipt at the first leve} by a Reglstered Nurse (RN) and if it had been deemed

an emergency it would have been processed as such.

During yoxir first level interview on December 11, 2014, [Dr. Jackson said you were seen by Urology on October
-2,2014,and the urologist said your distal foreskin appeared to be quite normal and pliable and you had no

evidence of obstruction and there was no blockage to the|penile meatus and no need for surgical intervention at
“this time. Dr. Jackson said you indicated no problems with urinating or'infections of the foreskin and you have no

- .. pain refated to the foreskin and you indicated no problens with retraction of the foreskin.

"+ - Health Care Services

Medication, {reatment, and referrals are provided on the basis of medical necessity as set forth in Title 15 and a

physician’s decision for medical care is based on what they determine to be medically necessary. Title 15, Section

* 3350(b)(1) defines Medically Necessary as “health care services that are determined by the attending physician to

be reasonable and necessary to protect life, prevent significant iliness or disability, or alleviate severe pain, and

are supported by health outcome data as being effective pedical care.” While Title 15 allows an inmate/patient

: , it does not state anywhere in Title 15 that an
inmate/patient can dictate what type of treatment plan he wﬂl receive.

- If'you are dissatisﬁed, CCR 3354 (¢) Private Consultation; allows for private consultation at the patient’s own

expense.. In addition to the costs of such consultations or examinations, you will also be responsible for additional
fees incurred for the use of custody and transportation, ag deemed necessary for safety. Please revxew this section
for more. information.

It is apparent from the review of your health care chart that your treatment here at Mule Creek State Prison
(MCSP) has been appropriate and timely. This institution’s health care service endeavors to provide appropriate
medical care and treatment commensurate with the community health care standards.

Reading Score and Learning Disabled Memorandum, yoy are not listed as Developmentally Disabled under the
Effective Communication Plan, nor are you hearing, speech or vision impaired under the American’s with
Disabilities Act (ADA) or the Armstrong Remedial Plan (ARP).

Your name does not appeéu' on the Equally Effective Co?munication to Inmates with Less than 4.0 T.A.B.E.
~ You are advised that this issue may be submitted for a Dﬂ’ector’s Level of Review if desired.

W. David Smiley ‘ ’

Chief Executive Officer

Mule Creék State Prison

C:  C-File
~ Appeal File
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STATE OF CALIFORNIA

DEPARTMENT OF CORRECTIONS AND REHABILITATION/CALIFORNIA CORRECTIONAL HEALTH CARE SERVICES
NIJRSING ENCOUNTER FORM: INFLAMMATORY SKIN CONDITIONS/RASH

TE/TIME OF ONSET:
Mlvee, Clo w Qge “ﬂ'—ivw\};

Location/size of lesions:

€pCR 0k (e1y13 €Z) . , . (F411 in the blagks and check all that apply.) _,  Pagp1 |.
DATE: I dINYTIME:CHYHS B/P: (1 [CST: T\ /° P: TR\ wm:fw# Ibs, PAIN: te—‘?%
CHIEF COMPLAINT/D,

ole W tredne 4;6&?@.%
UNaes [emeskeg g pontke

Touskon & Ghons,
RS ’mg’\gz be f\g

et

.| Last seen for this issue:

F/U appointment with PCP already scheduled; [ | Yes+1+No

i ¢/o pain: Location: Sg SAND Yo Quality: [ dull L] aching [
What alleviates: What exacerbates: "R S-Ey~= ; ?Sk\‘h
| SUBJECTIVE: | [ ASSESSMENT:
Symptoms: [] Dyspnea [] Difficulty swallowing [H™paired skif |
[ Pruritis [J Burning [ Tenderness [ Fever ag&&_‘m
[ Malaise [] Chills Risk of infectio
] Cracking between fissures of hands/feet/digits
Is the condition worse gt a particular time? O=.¥¥> » ‘
Previous episodes: c; ‘. | PLAN:

What treatment was rendered. _C2

Frequent exposure to potential irritants: [ ] detergents

[ dyes [ rubber [ plants [] weeds/bushes [] sun

' Historl__}]l of minar traurEn:e]l to skin: [] Bite-animal
Bite-human abragion

[ other: )5
Chronic Diseases: {71 none '|_| Problem List Reviewed
Diseases r/t chief complaint: [] Asthma [] Hay fever
] Allergic rhinitis [] Urticaria [] Arthritis
Family histog/%@ Atopic dermatitis [] Psoriasis
Allergies: KDA List: -
New allergies/dru itivities since last visit"T] No [ Yes
Medications: Med Recon reyiewed
Rx'd meds rt chief complaint:
Compliant with medications: JZ’Y'D N; if no, reason for
noncompliance:

|

[OBJECTIVE:
T Awake, alert, ariented to person, place, time
Ventilatory Effort: [] Congestion [] SOB

Swelling: [] Lips (] Tongue [ Uvula (40 swelling
Lung sounds: RUL RML RLL LUL LLL
Clear % _%/’ H
Wheezes ] g I B ]

. | Crackles

‘[ Diminished ] Ol ] 0 %‘4
Absent . [ i i O
Skin lesions: Location; size; distribution; pattern.
Describe NN (oS a

Inspect affected area(s) for:
[ redness [] vesicles [ pustules [] drainage
[] swelling [] excoriation from scratching [] weeping
[ crusting [ fissuring ] pigmentation changes
Lymph nodes: [] Sweliing [ Tenderness.t-on-palpable
Location: ,
[] No abnormal findings.

MD referral completed: []NO [] YES, if yes:

[(J STAT MD Referral for history of skin trauma;
lymphadenopathy, oozing skin lesions covered with a thin, light
brown or honey-colored crust, or pruritic blisters filled with

| yellow or honey. . <
Physician notified (name/time): %&9/
Physician responded (time): N

[[] Verba! orders received from POC/PCP.

o |

[] Urgent (within 24 hours)

[T Routine (within 14 days). |

] Same Day Consult with PCP:

] diagnostics/lab orders
[ t/u appointment orders [] referral to
O keep appt with PCP as scheduled.

TREATMENT PER RN PROTOCOL.:
ECZEMA:
] Remove offending agent (describe): ‘
[ Hydrocortisone Topical Cream 1%: apply to affgel®
area no more than 3-4 times/day while symptomg ge18is ~
O 1f no improvement after 7 days, instruct the £Edg04 \
retyrn to the RN clinic for follow-up. © t ,&'\‘3 ‘
URTICARIA (HIVES): If the patient presents with jurtibariay - =
accompanied by dyspnea, wheezing or shortness § '&ﬁé 0{
see Allergic Reaction Protocol for treatment. u
[7] Discontinue use of non-prescription analgesic\a
canteen purchased medication. h
[ Contact physician to discuss discontinuation of any .
other medications. o L
[] Consuilt with PCP or POC for new m
[ If no improvement after 3 days, ScrpuleTor follph-
with physician within 24 hours.

Registered Nurse (Print Name/Title):

Robert, .

,

Registere& Murse Signature:

ARV
ﬁRQ\X“s , Cox bron

7

ousing:
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| STATE OF CALTFORNIA - DEPARTMENT OF CORRECTIONS AND REHABILITATION/CALIFORNIA CORRECTIONAL HEALTH CARE SERVICES
NURSING ENCOUNTER FORM: INFLAMMATORY SKIN CONDITIONS/RASH

; CDER X006 (61713 C2) (Fill in the blanks and check all that apply.) Page 2
#' - DATE:(AE}‘_‘:L TIMECAH S (continued) : O unstable/reqwres urgent tx/eval-— refer to TTA/ED -
; 1t given to TTA/ED AN/MD at
[ PLAN (continued): ‘ | eferred for follow-up: -[J Physmxan :?:ﬁ
“TINEA PEDIS: Specify Timeframe: > \(\Q o, %
[ Tolnattate Topical Cream 1%; apply to affected area N - QP Qenasvi [ EYewn

BID x 4 weeks. Number of tubes issued:
7 # condition worsens discontinue medication and notify
- i ﬁyslcian
o | J'#noimprovement after 3 weeks, instruct the patient to
raturn: to the RN clinic forfollow -Up.
PG!SGNM
] Take a cool shawer, with soap to remove toxin.
[] Make sure to wash all clothing that came in contact
. with the plant.
] Calamine lotion; apply to affected areas 2x/day while
symptoms persist.
] Hyarogortisons Tapical Cream 1%; apply to affected
area while symptoms persist no more than 3-4 times/day — ) s
while symptoms persist. : ‘ -
; [ Patient instructed to return to clinic if no improvement y
o .after 3days. ‘ . .
DRY FLAKY SKIN:
] Recommsnd mild soap/OTC lotions from canteen.
.. - oz water while symptoms persist - :
For all other skin conditions/rashes, refer patient toa
-physician on a STAT, Urgent, or Routing basis as

appropriate.
LEDUQAIION ‘ ]

sS$e5s patient's potential for understanding the health

informatien to be provided.
, rovide: patient education consistent with the assessment of

the condition.

valuata the patient's level of understanding and document
the education on the encounter form or a progress note.
[] Refer patient to other resources as needed. Document all
referrals ori the nursing pratocal encounter form.
Patient instructed in
] Use of medications
[2Skin Care:

E O Keep feet clean and dry, report secondary infection:

CIFUno mprwement after days
{1 Health care education forms given to patient: (specify)

_JAResubmit a Health Care Service Request Form (CDCR
it condition-persists or deteriorates.
atient verbalized understanding of instructions
1 Education deferred due to patient condition

[ DISPOSITION:

Time released: ﬁ):! &

Mode of Transport: £ ambulatory [J w/c [J cart
-Patient's Condition:

JFemablefimproved - return to housing unit/custody
Registered Nurse (Print Name/Title): .

Registered Nurse SiW .
. ffecti

1. ; : t1

’ TABE score < 4.0 D ‘Additional time -

'} [ oew T'ppv [ 10 | [ Equipwent [ sLI

“[Joes (O o ] Louder [] Slower

{1 ons ] oop Basic EI Transcribe
e Y O other*

* See chrol

4. Coniments:

L
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CALIFQRN!A C RRECTIONAL

- HEALTH CARE SERVICES

Institution Response for{Second Level HC Appeal

%]‘4 Yy

- Tor 'FIELDS CARLTON (AN4713) ‘ ' /”41
" B 01022230010 -

Mule Creek State Prison
P.O. Box 409099

Tone, CA 95640

Tracking/Log #: MCSP HC 14045736
: Appea] Issues:

 Date: 01/09/2015

_ - In your Lalifornia Department of Corrections.and Reha ilitation (CDCR) Health Care Appeal form 602-HC

(CDCR 602-HC) received on 12/31/2014, you indicated

Issue Type ~ Actio Requested
Issue 1: Surglcal lssues( Urology) " Req to be circumcised,

Tt is your position that you went to see the specialist, as referred by Dr. Jackson, for circumcision due to phimosis.
You staté you were denied by the urologist on October 1,2014. You state you also need this done for religious

. purposes,

’ iYeu request in tbls appeal for an emergency circumcision to be done.

7 | W J. Jacks:
W The rules governing this issue are:

n, Physmnan and Surgeon, December 11, 2014

: Cahfomw Code of Regulations, Title 15, Sectlons
- CCR 3084.1. Right to Appeal.
*.GCR 3350, Provision of Medical Care and Definitions.
. CCR 3350.1. Medical Treatment/Service Exclusi ns.
CCR 3350.2. Off-Site Health Care Treatment.
CCR 3351. Inmate Refusal Of Treatment.
CCR 3352. Medical Authorization Review Committee.
CCR 3354. Health Care Respongsibilities and Limijtations.

- DECISION: The appeal is denied at the second level of feview.
Mr Fields; you were interviewed at the first level of review and at that time allowed to discuss your appeal

“issues. Your appeal, electronic Unit Health Record (éUHR), and all pertinent departmental policies and
procedures were reviewed for this response. ' , / ~




- - ..-Reading Score and Learning Disabled Memorandum, y

, - Case 2:16-cv-01085-JAM-AC Docun

-

Your name does not appear on the Equaily Effective

o Effective Communication Plan, nor are you hearing, spes
‘ Bisébllmes Act or the Armstrong Remedial Plan (ARP)

s Yau are advxsed thartlns 1ssué may be submitted fora Se
This appoal response was typed by Health Care Appeals ¢
C. Smith, MD, FACP

Chief Physician & Surgeon
Mule Creck State Prison

C: C-File
Health Care Appeal File

, rent 1 FlleWZO/% Pageclfjﬁ{gg AN4TI3

MCSP HC 14045736
Page 2 of 2

oklc/w

Cojmunicatioﬁto Inmates with less than 4.0 T.A.B.E.

are not listed as Developmentally Disabled under the
ch or vision impaired under the Americans with

cond Level of Review if desired.

Dffice staff.
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CDC 7362 (Rev. 03/04)

. Case 2:16-‘cv-0’

STATE OF CALIFORNIA = -

HEAL

I\/'I' AC Docﬁmentl Filéd”@ )
“CARE SERVICES REQUE o3

PARTI: TO BE COMPLETED BY THE PATIENT _______ \_

A fee of $5.00 may be charged to your trust account for each health care visit. -

If you believe this is an urgent/emergent health care need, contact the correctional officer on duty

REQUEST” FOR — MEDICALYZ] _ MENTALHEALTH [ __ DENTAL[] _ MEDICATION REFILL [J
NAME |CDC NUMBER o HOUSING
PATIENT §1GNATUB?E ¥ - ‘ DATE :

A lla - Y -

The Problem) s

,{zx

TREASONYOU ARE REQUESTING TIEALTH CARE SERVICES (Descnbe Your Health Problem And How Long

/
b P
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P e

b2
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R R R A g 9
. -STMEOFC‘ ase 2: 16 v 010 JAM AC Document 1 Filed 05/ 16 Page 16/t
} I ‘ PART I: TO BE COMPLETED BY THE PATIENT ‘
o ~ A fee of 35.00 may be charged to your trust account for each heaith care visit. '
[ S I you beheve this is an urgent/emergent health care-need, contact the correéctional officer on duty~~=
| . REQUEST FOR i MEDICAL w MENTAL HEALTH |:] . DENTAL [[] - = MEDICATION REFILL |:]
- NAME - B /- |CDCNUMBER —_ _[moesNG T
el A **‘s,. Canlien ?‘4 M‘f*? f% SRR N el R ST R |
' A " T [pATE |
. \“‘ ?{/{*f« :”", L""iﬁ? _ }(— 7
| REASON'YOU ARE REQUESTLNG HEALTH CARE SERVICES {Describe Your Health Problem And How Lon ,
1 The Problem) — ks rfus« !’w.};’ f'“x /% } &‘ff’ff PO . WP, ey P TR (<)
N ) ?;’: i’Q; < 'J': @G ”/ D , B v IETSO . 0 i ’ . g
T. bfz’ﬁ ﬁéEZﬂja‘wA ( g H (@4@@;5 4 »Ek 0 L,&/E THE FO
'ggﬂ F OF THE PAjIgg f»&gﬁ? %THE FORAI:T )l fH(i‘ ‘ N QM
%/ RART III: OMPLETFD ARTBE A ,
(] Visity empt fTi aytheftP pink copy R rast Pfice. &

C »C 7362 (Rev. 03/ 04) Oﬁgihal - Unit Health Record  Yellow ;‘Imnat:c {if copayment applicable)  Pink - Inmate Trust Office (if copayment applicable)> Gold- Inmate -




. smammorcaumongeSt 2 16- 1 085448 ‘.-AC , Dchmen“t 1 Filed. Page 17 of '25 o mmms
o CDC 7362 (Rev. ;63&4“ iA) R " ARESERVICES REQ TE AR’IMENTOF co
- BN e - PART I’ TO BE COMPI@TED BY THE PATIENT .
: A fee of $5:00 nigy be charged to your trust-account for each health care visit. : . . .
I T If you helieve thisis an urge&t[emer@ut heaith:emneed, contact the correctional officer on duty. I
REQUEST FOR. MEDICAL E} . MENTAL HEALTH . DENTAL tﬂ MEDICATI()N REFILL .

NAME ; — [CDCNUMBER L HOUSING .
_Cm&m YZ» U puats L€ Jo- o |
o PAMMS{ ] A'I'URE o B - - DATE .

. /{’{jﬁ*ﬁg ‘ j/%j/” /"’) ’?g’/(

| REASON YOU ARE REQUESTING HEAT'FH CARE SERVICES: (Describe Your Health Problem And How Long You Have Had -
|TheProblem) . 4i(f oy sy . Dpy J;ni b {«;/)ﬁ«s-"f} T M :
7 7 &P f‘ ) h \J -

¥ / L. 3 ,‘ ! X o ~V
Y : “‘:7?
,f{"! , , H

i
£
7

~:"‘ {

—

NOTE: IF THE PATIENT IS UNABLE TO COMPLETE THE FORM, A HEALTH CARE STAFF MEMBER SHALL COMPLETE THE FORM ON.
BEHALF OF THE PATIENT AND DATE AND SIGN THE FORM

-PART III: TO BE COMPLETED AFTER PATIENT’S APPOINTMENT
[I Visit is not exempt from $5.00 copayment {(Send plnk copy to Inmate Trust Office.)
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o Case 2:16-c
TATE OF CALTF ,

PCDC 7362 (Rev. 93m4)

PART 1: TO BE COMPLETED BY THE PATIENT
A fee of $5.00 may be ¢harged fo your trust account far each health care visit.
If you believe this is an urient/emetrfent health care need, co,niaet the correctlonal officer on dut

REQUESTFOR:  MEDICAL []  MENTALHEALTH [] ; DENTAL[] _ -MEDICATION REFILL

NAME - [COCNUMBER . { HOUSING
‘s . "f"f_,i ST \ o Ao« 1 STy P» — iy & ey \) ’
PATIENT SIGNATURE . ‘ S T TIDATE /
e o B g . : )‘ e ; v
REASON YOU AR 7

_ | The Problem)

SR

VED
Qb 4 2014)

'NOTE: [F YRESPALIENT I @ ELE THE FO,
AND S

5 H4," LT ‘

BEHALFQF SHE PATIENT/4 E FORM ¢, J
| N T o FARRIN PEEPED AFTER PATIEN®S INT
[ Visit is not exempt from $5. ent. (Send pink copy t sTOffre)APPE Yo ng\'

- CDC 7362 (Rev. 03/04)  criina: st ot Resxd - Yellow - ot copryment sl
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. STATE]OF CALIF'ORNIAC

DEPARTMENT OF CORRECTIONS AND REHABILITATION

INMMEPAROLEE FOIgM IQ_HQ%&@M AC Document1l Filed 05/2ﬁ6 Page 19 of 25

CDCR 602-A (68/09) Side 1

IAB USE ONLY

Attach this form to the CDCR 602, only if more space is needed. Only one CDCR 602-A may be used.
Appeal Is subject to rejection if one row of text per line is exceeded. WRITE, PRINT or TYPE CLEARLY In black or blue ink.

Telds (vt ANdZ3 | Bred 273l ll

A. Continuation of CDCR 602, Section A only (Expiain your issye) :

Aocordih T my heiwp ,n “ Tre Holo
_Bibhle Sl e need to odpere. 75 Ths 12ils-
plthe Ol Testnoment Larlt - T peted FF
BL S0irriamCized @ (oenesiS (710 _¢[hes (S wmy
CCyvennt, wheh i SHEY Keap petet s ppe

and_ijmr clecéndants 25or Yoo . Every
_ymale Y cht! Srmang ol 8/74/_1 Yhe Tizzzernes Sedf
14 e tlen o _ Tl - Shelf
he. A <G p+Y Ocyegond /MWMM /he.
Yod . _Th réc?o/,,g7 s jF Cawses
< fress  pupd
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B. Continuation of CDCR 602, Section B only (Action requested):
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F. Continuation of CDCR 602, Section F only (Dissatisfied with Second Level response):

Inmate/Parolee Signature: _ ) Date Submitted:
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“PART I: TO BE COMPLETED BY THE PATIENT
] A fee of $5.00 may be charged to your trust account for each health care visit.
) lf you believe this is an urgent/emergent health care need, contact the correctional officer on duty.
REQUEST FOR: MEDICAL [] MENTAL HEALTH DENTAL ] = MEDICATION REFILL ]
NAME _ CDC NUMBER HOUS]NG

f‘*f” U _ "(ﬂ~ Loy

DATE

’5 Hm/\ g,LQLa ;, , *M I “‘“‘% o

REASON YOU ARE REQUESTING HEALTH CARE SERVICES.  (Describe Your Health Problem And How Long You Have Had.
The Problem) (P MHAQAAC ity o guw pf{u&», fng 0t FEORE S
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NOTE IF THE PATIENT 1S UNABLE TO COMPLETE THE FORM, A HEALTH CARE STAFF MEMBER SHALL COMPLETE THE FORM ON
BEHALF OF THE PATIENT AND DATE AND SIGN THE FORM

PART III: TO BE COMPLETED AFTER PATIENT’S APPOINTMENT

|:| Visit is not exempt from $5 00 copayment (Send pink copy to Inmate Trust Office.)
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| For Office Use Only
! Claim No.:

Is your clmm complete?
I ﬂewi Include a check or money order for $25 payable to the State of California. |
. Complete all sections relaLg to this claim and sign the form. Please print or type all information. '
Attach receipts, bills, estimates or other documents that back up your claim.
1] include two copies of this form and all the attached documents with the original.

" Claimant Information

- [@Reaas Car\hm o0 [T T o=
- Lastname First Name MI ] e Email: ’ -
O [ ceepe srte pn%m"uo”&‘??w TonE __len lase+o

MaflingAddress ' Cily State — Zp
' Best time and way to reachyou:  ypya AL,

!

Is the claimant under 187 DYeé B No | If YES, give date of birth: =] [—— [=] R
- : ‘ DD YYYY ]

:

i

W

- MM
Attomey or Represen tattve Informatron

””'—fﬂa Pcr, — 1 @ |Ter |-¥ ] —1  — ]

" Lastname . - First Name Mi @ Eméil: —
I E—— T = T =
. *Mailing Address . ' Cty State  Zip | \;
E Relationship to claimant: S ELF o . B
Claim Informatlon | | |
E Is your claim for a stale-dated warrant (uncashed check) or unredeemed bond? |:| Yes Et No
: State agency that issued the warrant: . IF-'NO, continue to Step @ |
| Dollar amount of warrant: - - " | Dateofissue: [ 1 L[] T
[ Proceed to Step @. — WM DD YWvY
) @ Date of Incident: /@‘;(‘ 7«~ 29 (# _
Was the incident more than six months ago? o =3 Yes No
. | fYES, did you attach a separate sheet with an explanation for the late fi Itng'? ) Yes No
@ State agenctes or employees against whom this claim is fited: - . '
| Sﬁ"‘ JUAG\\MM HOSP"THL U.zoLo(mg
@ Doliar & amount of claim: PP @ 25 00D o
| if the amount is more than $10,000, indicate the type Limited civil case ($25,000 or less)
|, |ofcivil case: .- _ Non-limited civil case (over $25,000)

Explain how you camulated the amount; , o
MENTAL @AND EMoTIoNAL =\ STRESS " A WE —To P -
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Describe the specific damage or injury:

(ar‘cmj oataful Lyeskin Ho reJrroc’r cansg Hoovkner

A D enmal of ve MENC CW(V\M(‘(%tm'
P .(\esp\w_ documefrw ;Dcu u ,ohfmna\x%" g

Explain the circumstances that led to the damage or injury:

Quﬁ-érw\ Fvom lm%ﬁ fexm - Pyeres o Aue +o
UNCW Ay cred PZNIS. DocteR ve-ecwnrth
TG A SV 1 WvNoAT  Alried R

Explain why you believe the state is responsible for the dama \age or injury:

DME Te  cAUF®Nir cocle 0¥ Requlatiens , PaSon
\S yzgecms\b‘f- Fer WQq«\rY‘nf/Yﬂ"gf» anlb&.ﬁ Pa\r‘\ &0 ey\gmw

° @ @ | @ |

Does the claim involve a state vehicle? | D Yes [ No

If YES, provide the vehicle license number, if known:

A_uto Insurance Information

T S T

' — f / D
Name of Insurance Carrier Al [ I\ .
: - 7 T v —

il'l.r!air'h?:fg' Address i City | State IZip l
Policy Number: e ~ Tel: & [ M| ]
Are you the registered owner of the vehicle? — , [ lYes ES&No.
If NO, state name of owner: ' 7
Has a claim been filed with your insurance carrier, or will it be filed? ClYes 1 INo
Have you received any payment for this damage or mjury'P [ A [CJYes £ INo

" | if yes, what amount did you receive? ¥\ / A

Amount of deductible, if any: ™ vl

| Claimant's Drivers License Number: — | Vehicle License Number:
Make of Vehicle: | Model: | Year:
Vehicle ID Number: '

Notice and Signature
| declare under penalty of perjury under the laws of the State of Cahfomla that all the information | have
| provided is true and correct to the best of my information and belief. | further understand that if | have

| provided information that is false, intentionally incomplete, or misleading | may be charged with a felony

pumshﬁbie by up to four years in state prison and/or a fine of up to $10,000 (Penal Code sectlon 72).
A kLD 7 M =5

S;gnature of Claimant or Repmsent‘ﬁve . ' Date

@ Mail the original and two copies of this form and all attachments with the $25 filing fee or the “Filing Fee
- | Waiver-Request” to: Government Claims Program, P.O. Box 3035, Sacramento, CA, 95812-3035. Forms can
also be delivered to the Victim Compensation and Government Claims Board, 400 R St., 5th fIr, Sacramento.

For State Agency Use Only

Name of State Agency ) . Fund or Budget Act Appropriation No. '
“Name of Agency Budget Officer or Representative ' Title- ,

Signature - Date. '
5 , VCGCB-GC-002 (Rev. 8/04)




1)

,';ﬁg!:{gﬂaly Incm%@g&%JAM -AC Document 1 Filed 05/20/16 Page 24 of 25

- | My gross monthly pay is: | $ 'My income changes each month:

D Yes D No

'l:l;;‘nger of persons living in my - @ Other money | get each month
Name Age Relationship Monthly Income | Source:
A - $ ~ $
45| $ | B | $
c $ IE
D $ | D | $
[ E | $ [ E | $
R 3 $
, My total gross monthly household income: $ 0.00 @ Total other money: $ 0.00
My payroll deductions are: . @ My monthly income: | $ 0.00
- | $ & $ |
- $ $
& $ G| 3
| $ | H I 3
@ My total payroll deduction amount is: 3 0.00
My monthly take home pay is 5 0.00 @ My net monthly income: $ 0.00

| own or have interest in the following property:

m Cash s _Cars, other vehicles, and boats (List make and year)
Checking and savings (List banks): Property Value Loan Balance
1) $ 1) $ $
2] $ 2) $ $
. - 13 ‘ $ 3) $ $
: 44 : $ »l Real estate (List addresses)
f o ) | 1) $ $
: - 2) $ $
@gmonthly expenses are: ; _
Rent or house payment $ nﬁstallment payments (specify)
B Food and household supplies $ 1) $
&l Utilities and telephone $ 2) $
E Clothing $ 3) $ ,
' Laundry and cleaning $ Total installment payments: $ 0.00
Medical and dental $ Wage assignment or withholdings | $
Insurance $ T Spousal or child support $
School, child care $ Other:_ ; '
B Transportation and auto expenses | $ D $
: 2) $ ;
Total other expenses: $ 0.00
‘ Total monthly expenses: 3 0.00
‘| have attached other information that supports this application on a o
@ | separate sheet. i PP ' & Yes D v No,

Signature Section

attachments is true and cormrect.

| declare under penalty of perjury under the laws of the state of California that the tnformatlon on this form and all the

@

C onfe~

ajuﬂ&&

M -=2(—-\'§

Signature of Claimant

. VCGCB-GC-0010 8/04

Date
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§ Claim No.:

} request a fee waiver so that | do not have to pay the $25 fee to file a government claim with
the Victim Compensation and Government Claims Board. | cannot pay any part of the fee.
Claimant Information_ :
| @ | Freude C ARLTON | Ol r/p
Last name First Name M
(€ [ Claim Number (if known):
' Empioymem Information
My occupation: NI A VNCARC ERATR O
My employer: _ .
, — T — T
Employer's Mailing Address ‘ City State  Zip _
My spodse’s or pariner's employer: L — ;
| ; — 1 — [—[—
- Emp!oyer"s Madfng Address : City : State  Zip

E@_ if you are an inmate in a correctional facmty please attach a certified copy of your trust account balance,
enter your inmate identification number below and skip to step

Inméte Identification Number: | £ N q4\A

Fmanclal Information

| am receiving financial assistance from one or more of the following programs. LYes g No

if no, proceed to step 9 it yes, check all that apply, then skip to step @

] sSiand SSP: Supplemental Security Income and State Supplemental Payments Programs

CalWORKS: California Work OpportUnity and Responsibility to Kids Act

41} Food Stamps ‘
1 1 County Relief, General Relief (GR), or General Assistance (GA)

[Ei Number in my household and my gross monthly household income, if it is the following amount or less:

Number Monthly family income Number Monthly family income
B 1 $969.79 BHL] s - $2,626.04
g{;} 2 $1,301.04 B G [ $2,957.29
| c | $1,63229 | 8 $3,288.54 |
D D 4 - $1,963.54 nD There are more than 8 people in my family
a 5 $2,294.79 Add $331.25 for each additional person.

Number: E:ITotal Income: [:____—__]

If you checked a box in step @A through |, complete steps o through @ Then skip to step 2]

e My income is not enough to pay for the common necessities of life for me D Yes D {2
'~ | and the people in my family, and aiso pay the ﬁlmg fee.

‘| If yes, fill in stepse through
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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEW HAMPSHIRE
Human Rights Defense Center,
Plaintiff,
V. Case No.:

Board of County Commissioners for
Strafford County, et al.,

Defendants.

Plaintiff’s Memorandum in Support of Motion for Preliminary Injunction

Plaintiff, Human Rights Defense Center (“HRDC”), moves for a preliminary
injunction under Federal Rule of Civil Procedure 65, to enjoin the Board of County
Commissioners for Strafford County, New Hampshire (“Strafford County”); the
County Administrator, Raymond F. Bower (“Bower”); the Strafford County
Department of Corrections Superintendent, Christopher Brackett (“Brackett”); and
Does 1-10 (collectively, “Defendants”) from unconstitutionally censoring HRDC’s
publications and correspondence and denying due process to challenge such decisions.

To remedy these constitutional violations, HRDC requests that this Court enter a
preliminary injunction: (1) prohibiting Defendants from illegally censoring HRDC’s
publications and correspondence sent to incarcerated persons in the Strafford County
House of Corrections (“Jail”), and (2) requiring that Defendants provide HRDC with
adequate notice of the reasons for any rejections of its mailings and an opportunity

to be heard before such rejections take place.



STATEMENT OF FACTS

A. HRDC sent publications and correspondence to incarcerated persons at
the Jail as part of its core mission.

HRDC is a 501(c)(3) nonprofit charitable organization incorporated in the state of
Washington with principal offices in Lake Worth, Florida. See Ex. 1, Declaration of
Paul Wright in Support of Motion for Injunctive Relief (“Wright Decl.”) 4 2. For more
than 30 years, HRDC has focused its mission on public education, advocacy, and
outreach on behalf of incarcerated persons whose rights have been infringed. Id. In
furtherance of its mission, HRDC mails outreach materials to individuals held in
prisons and jails across the United States. Id. § 10. The primary aim 1is to
communicate about legal developments related to the protection of one’s health and
personal safety while incarcerated. Reading materials also help detainees be
productive, avoid conflict, and prepare for release back into society. Id. § 14.

Since its creation in 1990, HRDC has mailed its publications to prisoners and law
librarians in more than 3,000 correctional facilities across all 50 states, including
facilities in New Hampshire like FCI Berlin, the Hillsborough County House of
Corrections, the Secure Psychiatric Unit, and the NH State Prison for Men. Id. § 12.

HRDC publishes Prison Legal News (“PLN”), a 72-page magazine of news and
analysis about the rights of the incarcerated. Id. § 4. HRDC also publishes Criminal
Legal News (“CLN”), a 56-page magazine focused on criminal justice-related issues.
Id. q 5. The monthly magazines give prisoners in-depth coverage of judicial decisions
and recent events in a way possible only through a print publication. To have value,

it is essential that the magazines be delivered in a timely manner. Id. § 6.



HRDC also publishes and distributes soft-cover books, like The Habeas Citebook:
Ineffective Assistance of Counsel (“THC”), which explains federal habeas corpus
litigation based on ineffective assistance of counsel. HRDC also publishes the
Prisoners’ Guerilla Handbook: A Guide to Correspondence Programs in the United
States and Canada (“PGH”), which provides information on enrolling in educational
programs. And HRDC is the sole national distributor of Protecting Your Health and
Safety (“PYHS”), which describes prisoners’ rights and legal remedies. Id. at 9 7.

Since 2017, HRDC has mailed items to prisoners at the Jail several times to
determine how Defendants apply their policies to publishers. Wright Decl. 49 20-25.
HRDC’s outreach followed the Jail’s announcement of a new mail policy on or about
June 12, 2017. Id. q 20. Defendants published, on the Jail’s webpage, a copy of a letter

from Defendant Brackett explaining the policy:

NOTICE:

To: Members of the Public

From: The Strafford County Department of Correction
Date: June 12, 2017

Re: Returned Mail

You have received this returned letter due to a recent change in policy
at the Strafford County Department of Corrections. After careful
consideration, the Department of Corrections will no longer accept
Incoming personal inmate mail.

This change in policy i1s effective immediately and has been
implemented to increase the safety and security of all inmates and staff
at this facility.

You can still correspond with those incarcerated via electronic
messaging (email). You can learn more about this service at:
www.connectnetwork.com
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Those families that send money orders to the facility through mail must
address the envelope to:

Strafford County Commissary

266 County Farm Road

Dover, NH 03820

We apologize for any inconvenience these changes may cause for you and
your family.

Sincerely,

Christopher Brackett
Superintendent

Id. 9 18. When Defendants announced the policy change, they claimed that the Jail
would place incoming prisoner mail inside an envelope and return it to the sender
with instructions on how to communicate with the prisoner electronically.!

At a Strafford County public meeting that followed implementation of the new
mail policies, Defendant Brackett claimed that the mail restrictions were needed to
prevent contraband from entering the jail through personal mail, following three non-
fatal drug overdoses on June 6, 2017.2 Defendants, however, had been planning the
policy change for months before the June 6, 2017 overdoses, as part of the Jail’s

introduction of GTL tablets.3 Defendant Strafford County later claimed that the new

1 Brian Early, Jail ceases incoming personal mail for inmates, Foster’s Daily
Democrat, June 12, 2017, https://www.fosters.com/story/news/2017/06/13/jail-
ceases-incoming-personal-mail-for-inmates/20605924007/.

2 Id.; see also Strafford County Commissioners Public Hearing and Meeting Minutes
for Thursday, June 29, 2017, § 9,
https://co.strafford.nh.us/images/UploadedFiles/Commisioners/Commissioners_Meet
ing_Minutes_2017.pdf.

3 Early, supra note 1; Jason Moon, After Multiple Inmate QOverdoses, Strafford
County Jail Bans Incoming Mail, New Hampshire Public Radio, June 13, 2017,
https://www.nhpr.org/nh-news/2017-06-13/after-multiple-inmate-overdoses-

4
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mail restrictions succeeded in ending the contraband problem: “We took several bold
moves 1n our battle to stop illegal drugs from coming into the House of Corrections
(HOC) through the mail in 2018. Early in the year, we stopped all inmate personal
mail from coming into the facility by substituting corrections style, limited, e-mail
correspondence.” The claim, in Defendant Strafford County’s 2018 Annual Report,
did not acknowledge that Jail staff were a source of illegal drugs inside the Jail, nor
that Jail staff had been prosecuted for such criminal conduct.
During the June 29, 2017, public meeting when Defendants announced the new

mail policy, Defendant Brackett

responded to a question stating that it is not reasonable to believe

that any measures we take will eliminate the potential of

something like this happening again. We are working to prevent

any and all contraband from entering the facility, but as soon as

we develop a new method to discover it, a new method of getting
1t in 1s developed.5

Upon information and belief, Defendants adopted the mail policy changes with
knowledge of a pending lawsuit against the New Hampshire Department of

Corrections over its mail policies. Defendant Brackett told Strafford County at the

strafford-county-jail-bans-incoming-mail#stream/0; see also Strafford County
Commissioners Public Meeting Minutes for Wednesday, June 15, 2016, § 2,
https://co.strafford.nh.us/images/UploadedFiles/Commisioners/Commissioners_Meet
ing_Minutes_2016.pdf.

4 Strafford County 2018 Annual Report, at 5,
https://www.co.strafford.nh.us/images/UploadedFiles/Commisioners/County Annual Re
port 2018.pdf.

3 Strafford County Commissioners Public Hearing and Meeting Minutes for
Thursday, June 29, 2017, supra note 2.
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June 29, 2017 public meeting that the new policies sufficiently protected prisoners’
rights.¢ There was no discussion of the impact of the policy changes on publishers’
rights.”

The Jail’s website no longer displays the notice of the 2017 mail policy change.

Wright Decl. § 18. The Jail’s homepage displays the following small notice:8

We no longer accept donated books. Items may not be
mailed in to the facility; inmates may access reading
materials through the tablet system. ltems mailed to

the facility will be returned to sender.

This is for safety and security reasons.

On a page for frequently asked questions, the Jail’s website states: “We do not accept
any mail for inmates without prior approval[.]”® The Jail’s web site does not explain
what policies currently apply to publishers sending books and magazines to prisoners.

Before the 2017 policy’s introduction, prisoners at the Jail had attempted to
subscribe to Prison Legal News and ordered books. Wright Decl. 4 17. Those attempts
were not always successful. Id. Some items mailed to the Jail were returned without
explanation. Id. And HRDC received reports from prisoners that other items failed to
reach them. Id.

Shortly after the mail restrictions were implemented in 2017, prisoners contacted

¢ Strafford County Commissioners Public Hearing and Meeting Minutes for
Thursday, June 29, 2017, supra note 2.

T1Id.
8 Viewed 2/14/2022 at https://www.co.strafford.nh.us/jail-home-page.
? Viewed 2/14/2022 at https://www.co.strafford.nh.us/frequently-asked-questions.



HRDC to report that the Jail had banned all incoming mail and to seek HRDC’s legal
assistance. See Wright Decl. § 19. HRDC tried to ascertain how the announced
policies would be applied to publishers. Id. 9 20-25. The Jail’s mail-restriction policy
has been unevenly applied. The Jail returned a few items using the U.S.P.S. return
to sender service. The items were not marked in any way that would indicate why the
Jail had returned them. In some cases, the returned items had been mailed to
prisoners who were no longer in custody; in others, the prisoner was still in custody
on the date HRDC received the returned items. Prisoners reported that the Jail
rejected many of HRDC’s mailings, but HRDC does not know the precise total or the
Jail’s reasons for any rejections for in-custody prisoners, due to the Jail’s policy and
practice of not notifying publishers about such rejections.

Between June and October 2017, HRDC mailed outreach to 31 prisoners. Wright
Decl. 9 20. HRDC mailed each (1) an issue of PLN, (2) a copy of THC, (3) a copy of
Clement v. California, 364 F.3d 1148 (9th Cir. 2004), and (4) a brochure. Id. Each
item was individually addressed and separately mailed. Id. HRDC gave these
prisoners free nine-month subscriptions to PLN, mailing them monthly issues and
subscription-related correspondence. Id. 4 21. HRDC also mailed each inmate a
follow-up letter asking them to confirm whether the received the other materials. Id.
9 20.

In 2019, HRDC again attempted to ascertain how the Jail was treating publisher
mail. HRDC separately mailed to three prisoners (1) a copy of THC, (2) a copy of

PYHS, (3) a sample of PLN; (4) a sample of CLN; (5) a court ruling; and, (6) a



brochure. Id. § 22. Each item was individually addressed and separately mailed. Id.
HRDC also gave each prisoner a complimentary nine-month subscription to PLN and
six-month subscription to CLN. Id. q 23. Pursuant to the subscriptions, HRDC mailed
magazines monthly and some subscription-related correspondence. Id. After HRDC
mailed follow-up letters in April 2019 to confirm receipt of the materials, one of them
contacted HRDC and indicated that Jail staff had held the magazines and books
pending a decision about whether to give them to the prisoner. Id. § 24.

In 2020, after receiving more complaints about the mail policy, HRDC tried again
to ascertain how the Jail’s mail policies were being applied to publishers. Id. § 25. In
November 2020 HRDC mailed five prisoners: (1) PYHS; (2) PGH; (3) a PLN sample;
(4) a CLN sample; (5) a court ruling; and (6) a brochure. Id. Each item was mailed
separately and addressed to an individual prisoner. Id. HRDC also gave the five
prisoners subscriptions to PLN (nine months) and CLN (six months) and mailed
correspondence related to the subscriptions. Id. All ten books were returned to HRDC
through the return to sender service. Id. 9 26. All of the intended recipients were in
the Jail’s custody at that time. Id. Defendants failed to provide HRDC any notice or
opportunity to appeal these censorship decisions. Id. None of the other November
mailings were returned to HRDC. Id. HRDC sent follow-up letters. Id. One prisoner

responded, stating that he had not received any of the mailings. Id.1© On the back of

10 This letter, Exhibit B to the Wright Declaration, is partially redacted because it
contains personal, medical information. The part of Exhibit B that supports our
arguments is unredacted.



one of the pages of the prisoner’s letter was written, apparently in a different hand,
“approved spiritual books for [the prisoner].” Id.

B. Defendants’ unconstitutional mail policies and practices caused the Jail
to deny prisoners HRDC’s publications and correspondence.

Defendants maintain a policy or practice of denying HRDC’s publications and
correspondence to prisoners. There is no legitimate penological interest justifying
such censorship. Without the ability to mail prisoners these items, HRDC has no way
to exercise its right to communicate with incarcerated persons in the Jail.

Defendants censored and otherwise refused to allow incarcerated persons in the
Jail to receive at least 39 items of mail, 19 since August 2018. These include 12 issues
of PLN, one issue of CLN, 2 copies of THC, 5 copies of PYHS, 5 copies of PGH, 6
informational brochures, 7 court rulings, and an outreach follow-up letter. Id. § 29.
Most of these were returned to HRDC through the U.S. Postal Service’s return to
sender service. None were marked to explain why the Jail had rejected them or how
HRDC could appeal the rejection. The addressees of the mailings included in these
tallies were all in custody. Id. 9 30. Upon information and belief, the Jail has censored
many other HRDC magazines that were not returned. Since 2017, HRDC has mailed
prisoners at the Jail over 300 magazines, with over 100 mailed within the past three
years. Id. § 28. In addition to the issues returned in 2017, Plaintiff received letters
from prisoners saying the Jail had censored other HRDC magazines. Id. Grievance

paperwork sent to HRDC in June 2021 suggests a de facto ban is in place. Id. § 27.1!

11 The letter containing this grievance paperwork, Exhibit C to the Wright
Declaration, is partially redacted because it contains privileged information. The

9



In denying the grievance, Jail staff wrote that the prisoner’s PLN subscription was

unapproved and that “official policy states no newspapers, magazines, or outside

mail.” Id. (emphasis in original).12

Because HRDC will continue to communicate through its publications with
persons confined in the Jail, id. § 36, Defendants’ policies and practices will cause
irreparable harm by violating HRDC’s free speech rights.

LEGAL STANDARD

A court may issue a preliminary injunction on notice to the adverse party. Fed. R.
Civ. P. 65. In considering a motion for a preliminary injunction, a court analyzes four
factors: (1) the likelihood of success on the merits; (2) the potential for irreparable
harm absent the injunction; (3) that the burden the injunction would impose on
defendants would be less than the burden on plaintiffs of denying the injunction; and
(4) that the injunction would be in the public interest. Sindicato Puertorriquenio de
Trabajadores v. Fortuno, 699 F.3d 1, 10 (1st Cir. 2012).

ARGUMENT

HRDC moves the Court to enter a preliminary injunction prohibiting Defendants
from continuing to violate Plaintiff’'s constitutional rights to free speech and due
process. The Court should grant HRDC’s motion because: (1) HRDC 1is likely to

succeed on the merits; (2) HRDC is currently suffering and will continue to suffer

part of Exhibit C that supports our arguments is unredacted.

12 Tn the course of related litigation, Defendant Brackett submitted a sworn
declaration in which he claimed that the Jail allowed prisoners to receive
newspapers and magazines. Ex. 2, Declaration of Christopher Brackett.

10



irreparable harm in the absence of preliminary relief; (3) the balance of equities
weighs in HRDC’s favor; and (4) an injunction is in the public interest.

I. HRDC is Likely to Succeed on the Merits of Its Claims.

A. First Amendment Claim

A publisher’s right to send publications and other correspondence to incarcerated
persons is clearly established. “[T]here 1s no question that publishers who wish to
communicate with those who . . . willingly seek their point of view have a legitimate
First Amendment interest in access to prisoners.” Thornburgh v. Abbott, 490 U.S.
401, 408 (1989); see also Prison Legal News v. Cook, 238 F.3d 1145, 1149 (9th Cir.
2001); Jacklovich v. Simmons, 392 F.3d 420, 433 (10th Cir. 2004). Prison walls do not
bar those who seek to “exercis[e] their own constitutional rights by reaching out to
those on the ‘inside.” Thornburgh, 490 U.S. at 407 (citations omitted). HRDC’s speech
covers topics of great public concern and therefore “occupies the highest rung of the
h[ie]rarchy of First Amendment values[.]” Connick v. Myers, 461 U.S. 138, 145 (1983)
(internal quotation marks and citations omitted); see also Pell v. Procunier, 417 U.S.
817,830 n.7, 94 S.Ct. 2800, 2808 n.7 (1974) (“[T]he conditions in this Nation’s prisons
are a matter that is both newsworthy and of great public importance.”).

To withstand First Amendment scrutiny, a prison policy must be “reasonably
related to legitimate penological interests” under the four Turner factors. Turner v.
Safley, 482 U.S. 78, 89-91 (1987). The first factor a court considers in determining
the validity of a prison regulation is whether there is “a valid, rational connection

between the prison regulation and the legitimate governmental interest put forward
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to justify it.” Turner, 482 U.S. at 89 (internal quotation marks and citation omitted).
Under this prong, “the ‘logical connection between the regulation and the asserted
goal’ must not be ‘so remote as to render the policy arbitrary or irrational,” and the
governmental objective must be both ‘legitimate and neutral.” Frost v. Symington,
197 F.3d 348, 354 (9th Cir. 1999) (quoting Turner, 482 U.S. at 89-90). That is, “Turner
requires prison authorities to show more than a formalistic logical connection
between a regulation and a penological objective.” Beard v. Banks, 548 U.S. 521, 535
(2006). In other words, while respectful of correctional officials’ expertise, Turner’s
“reasonableness standard is not toothless.” Id. at 548 (Stevens, J., dissenting)
(internal quotation marks omitted) (quoting Thornburgh, 490 U.S. at 414). Rather,
“[iln order to warrant deference, prison officials must present credible evidence to
support their stated penological goals.” Beerheide v. Suthers, 286 F.3d 1179, 1189
(10th Cir. 2002) (emphasis in original) (citations omitted); see also Whitney v. Brown,
882 F.2d 1068, 1074 (6th Cir. 1989) (“[P]rison officials do not set constitutional
standards by fiat.”).

Defendants’ policy of censoring publications fails to advance any legitimate
penological objective, rendering it irrational and arbitrary. On its face, the Jail’s
publication policy would not prevent HRDC’s books or magazines from reaching its
intended recipients. Defendants have claimed that prisoners are permitted to receive
publications mailed directly from a publisher, subject to screening for contraband.

See Larkin v. Brackett, No. 19-cv-102-LM, 2020 U.S. Dist. LEXIS 35600, at *12-13
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(D.N.H. Jan. 13, 2020).13 But dJail staff reject HRDC books and magazines.
Defendants’ rationale for this censorship remains unknown. While Defendants
introduced electronic mail to combat contraband, applying that policy to HRDC’s
publications is irrational, because those publications have not created security
problems in the thousands of facilities where they have been delivered. Wright Decl.
9 13; see also Bell v. Wolfish, 441 U.S. 520, 549 (1979) (noting warden’s testimony
that “there is relatively little risk that material received directly from a publisher or
book club would contain contraband”); Human Rights Def. Ctr. v. Sw. Va. Reg'l Jail
Auth., No. 1:18CV00013, 2018 U.S. Dist. LEXIS 110610, at *15 (W.D. Va. July 3,
2018) (“[I]tems sent directly from publishers are unlikely to contain drugs ....”). In
fact, Defendants’ censorship of HRDC’s publications and correspondence hampers the
important penological objective of rehabilitating incarcerated persons. See McKune v.
Lile, 536 U.S. 24, 36 (2002); Procunier v. Martinez, 416 U.S. 396, 412—-13 (1974),
overruled on other grounds by Thornburgh, 490 U.S. 401.

The second Turner factor concerns whether there exist alternative means to
exercising the constitutional right in question. The absence of alternatives may be

evidence of an unreasonable prison regulation. Beard, 548 U.S. at 532 (citing Overton

13 The magistrate judge concluded Larkin had not demonstrated a likelihood he would
prevail on his challenge to the Jail’s publication restrictions or that such restrictions
would cause irreparable harm because he had not subscribed to any print periodicals
and Jail staff testified credibly that publications were allowed to prisoners. Larkin,
2020 U.S. Dist. LEXIS 35600, at *15-17, R&R approved and adopted by Order, 2020
U.S. Dist. LEXIS 34920 (D.N.H., Feb. 27, 2020). The court also held that Larkin
lacked standing to litigate any claims that might be raised by those who send mail to
the Jail. Id. at 28-29.
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v. Bazzetta, 539 U.S. 126, 135 (2003)). Defendants provide HRDC no alternative
means of communicating information to persons incarcerated in the Jail. HRDC
cannot effectively communicate its written speech to incarcerated persons by
telephone or in-person visits with prisoners in each of the over 5,000 prisons and jail
in America. Wright Decl. § 48. HRDC’s message can be conveyed effectively only
through print publications. See Morrison v. Hall, 261 F.3d 896, 904 (9th Cir. 2001)
(avenues for prisoners to obtain general information “should not be considered a
substitute for reading newspapers and magazines”). Defendants leave HRDC without
a practical way to provide timely, in-depth coverage to its intended audience.

The third Turner factor is the effect an accommodation of the constitutional right
in question will have on incarcerated persons, prison staff, and on prison resource
allocation. Turner, 482 U.S. at 90. In this context, the Supreme Court has said that
“the policies followed at other well-run institutions [are] relevant to a determination
of the need for a particular type of restriction.” Martinez, 416 U.S. at 414 n.14. In
other words, the fact that other institutions are effectively able to accommodate the
constitutional right in question indicates that a particular restriction is unnecessary.

Since its founding in 1990, HRDC has sent its materials to thousands of
incarcerated persons nationwide. HRDC is unaware of its publications creating a
security problem in any county, state, or federal detention facility, including other
county jails in New Hampshire. Wright Decl.  13. This is strong evidence that the
third 7Turner factor favors HRDC, and an arbitrary barrier to HRDC’s

communications irrationally interferes with core protected speech.
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The final Turner factor is whether the regulation in question is an exaggerated
response to prison concerns. Turner, 482 U.S. at 90. Here, “the existence of obvious,
easy alternatives may be evidence that the regulation is not reasonable . . . .” Id.
When a court finds a restriction on an incarcerated person’s rights is an “exaggerated
response” to prison concerns, the restriction cannot stand. Id. at 97-99.

That thousands of correctional facilities nationwide allow prisoners to receive
HRDC mailings each month without experiencing security or other penological
problems demonstrates the availability of ready alternatives to bans on HRDC’s
publications and correspondence. See, e.g., Hrdlicka v. Reniff, 631 F.3d 1044, 1055
(9th Cir. 2011); Morrison, 261 F.3d at 905. Distribution of HRDC’s mailings in these
other facilities demonstrates that the censorship policy and practice at the Jail is both
unnecessary and unreasonable—in the words of the Court, it is an “exaggerated
response” to perceived prison concerns and cannot stand. Turner, 482 U.S. at 91.

The above analysis demonstrates that each of the Turner factors weighs in
Plaintiff’s favor. Therefore, Defendants’ mail policy is an illegal intrusion on HRDC’s
First Amendment rights, and Plaintiff is likely to succeed on this claim.

B. Due Process Claim

The Due Process Clause requires a correctional institution, each time it censors
an incoming publication, to provide both the incarcerated person and the sender with
notice and an opportunity to challenge the censorship to a person not involved in the
initial censorship decision. See, e.g., Starr v. Knierman, 474 F. App’x 785, 786 (1st

Cir. 2012) (per curiam); Jacklovich, 392 F.3d at 433; Cook, 238 F.3d at 1152-53;
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Montcalm Publ’g Corp. v. Beck, 80 F.3d 105, 109 (4th Cir. 1996); Martin v. Kelley, 803
F.2d 236, 243—-44 (6th Cir. 1986). Providing notice and an opportunity to be heard
allows publishers to investigate and challenge First Amendment violations. See
Montcalm, 80 F.3d at 108-09. If correctional facilities are allowed to simply throw
away items that they choose not to deliver, it is impossible for publishers and
incarcerated persons to know what materials are not being delivered or challenge the
refusals. See id. at 109.

Other correctional facilities in New Hampshire provide due process to publishers
and incarcerated persons when refusing to deliver publications and other
correspondence. See Thornburgh, 490 U.S. at 406, 419 (upholding Federal Bureau of
Prisons regulations); Starr, 474 F. App'x at 786 (discussing due process rights
afforded by N.H. Code Admin. R. Cor. 301.05 and N.H. Department of Corrections
Policy and Procedure Directive 5.26).

Although Defendants are constitutionally mandated to afford due process to
publishers when censoring prisoner mail, they have plainly failed to do so. Even for
the mailings that Defendants returned to HRDC, there was no notice of the reason
for doing so and no opportunity to challenge the rejections. Wright Decl. 9 28, 30-
31. Those mailings were returned through the U.S. Postal Service’s return to sender
service in the same manner as mail directed to someone no longer in custody, or

simply misaddressed.* Id. § 31. None of the returned mail bore any markings

14 Cf. Larkin, 2020 U.S. Dist. LEXIS 35600, at *3 (“Supt. Brackett testified that, when
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indicating the reason for its rejection. Id. 4 30. Moreover, none of the returned items
contained any notice that the rejection could be appealed. Id. HRDC is also aware of
other instances of censorship for which it received no notice, raising questions about
similar items sent during same time period. Id. § 28.

In sum, Defendants failed to provide notice of why HRDC’s mail was rejected and
failed to allow HRDC to appeal its rejection decisions. Thus, Defendants have violated
HRDC’s due process rights under the Fourteenth Amendment. Cf. Starr, 474 F. App’x
at 787 (concluding that New Hampshire prisoner failed to show that he wasn’t
afforded adequate due process); Novosel v. Wrenn, No. 10-cv-165-PB, 2011 U.S. Dist.
LEXIS 39174, at *26 (D.N.H. Feb. 16, 2011), R&R approved by Order, 2011 U.S. Dist.
LEXIS 39174 (D.N.H. July 1, 2011).

II. Defendants’ Constitutional Violations Are Causing HRDC to Suffer
Irreparable Harm.

It is well established that “[t]he loss of First Amendment freedoms, for even
minimal periods of time, unquestionably constitutes irreparable injury.” Sindicato,
699 F.3d at 10-11 (brackets in original) (quoting Elrod v. Burns, 427 U.S. 347, 373
(1976)); see also Asociacion de Educacion Privada de P.R., Inc. v. Garcia-Padilla, 490
F.3d 1, 21 (1st Cir. 2007). One rationale behind this holding is that “chilled free

speech and invasions of privacy, because of their intangible nature, [can] not be

such letters and cards are received in the SCDOC mailroom, officers return those
letters and cards unopened to the sender, with a marking on the outside of the
envelope that states, ‘Return to Sender. Personal Mail No Longer Allowed.”).
Brackett also testified that the Jail initially returned personal mail inside a larger
envelope containing a statement explaining the new policy. Id. at *8-9. HRDC’s
experience contradicts this testimony.
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compensated for by money damages.” KH Outdoor, LLC v. City of Trussville, 458 F.3d
1261, 1272 (11th Cir. 2006) (citation omitted); see also Legend Night Club v. Miller,
637 F.3d 291, 302 (4th Cir. 2011) (“[M]onetary damages are inadequate to compensate
for the loss of First Amendment freedoms.” (citation omitted)). Accordingly, courts
have repeatedly found irreparable harm based on the denial of First Amendment
rights in correctional settings. See, e.g., Prison Legal News v. Lehman, 397 F.3d 692,
699-700 (9th Cir. 2005) (affirming grant of permanent injunction of prison ban on
non-subscription bulk mail and catalogs requested by incarcerated person); Jones v.
Caruso, 569 F.3d 258, 277-78 (6th Cir. 2009) (affirming grant of preliminary
Injunction against prison mail policy).

The irreparable harm suffered by HRDC is concrete, severe, and ongoing.
Defendants will continue to censor HRDC’s publications and correspondence without
due process, thwarting HRDC’s speech on government policies, the rights of
incarcerated persons, jail conditions, and the criminal justice system. Presumably,
other publishers have been or will be censored in the same way. Accordingly, HRDC
will continue to suffer irreparable harm without a preliminary injunction.

ITI. The Balance of Equities Weighs in HRDC’s Favor.

Here, any potential injuries to Defendants are minimal and speculative. No great
cost or expenditure of time is required to change the current policies to allow HRDC
to deliver its mail to incarcerated persons and afford constitutionally mandated due
process; indeed, this is the very process that is used at the Federal Bureau of Prisons

and by the majority of jails and prisons across the country. Their experience
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demonstrates that there would be no substantial harm to Defendants if they were
enjoined from enforcing the mail policy now in effect.

In contrast, as noted above, the irreparable harm suffered by HRDC is concrete,
severe, and ongoing. The law plainly requires Defendants to distribute publications
to prisoners when mailed directly from publishers like HRDC, and it also requires
that they provide due process of law to those whose speech they decide to censor.
Accordingly, the balance of equities tips in HRDC’s favor given the irreparable harm
suffered by HRDC in the absence of a preliminary injunction, and the minimal effort
necessary to vindicate its rights under the First and Fourteenth Amendments.

IV. A Preliminary Injunction Serves the Public Interest.

When deciding whether to issue an injunction, “courts of equity should pay
particular regard for the public consequences.” Winter v. NRDC, Inc., 555 U.S. 7, 24
(2008) (quoting Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1944)). As set forth
above, there are substantial constitutional violations at issue here, and as such, the
public interest would be best served by the issuance of a preliminary injunction. See
Christian Legal Soc’y v. Walker, 453 F.3d 853, 859 (7th Cir. 2006) (“[I]njunctions
protecting First Amendment freedoms are always in the public interest.” (citations
omitted)).

It is also in the public interest to allow incarcerated persons access to reading
materials, which enable detainees to engage in productive activity rather than sitting
1dle, thus helping to avoid conflicts and incidents of violence in jails. Wright Decl. §

14. In addition, reading allows incarcerated persons to keep their minds sharp,
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helping them prepare to become productive citizens when released back into society.
V. The Bond Requirement Should Be Waived.

Under Federal Rule of Civil Procedure 65(c), district courts have discretion to
determine the amount of the bond accompanying a preliminary injunction, and this
includes the authority to set no bond or only a nominal bond. The First Circuit has
recognized three factors relevant to the determination of whether such a bond is
appropriate: (1) in non-commercial cases, “the possible loss to the enjoined party
together with the hardship that a bond requirement would impose on the applicant”;
(2) “in order not to restrict a federal right unduly, the impact that a bond requirement
would have on enforcement of the right”; and (3) the likelihood of success on the
merits. Crowley v. Local No. 82, 679 F.2d 978, 1000 (1st Cir. 1982), rev'd on other
grounds, 467 U.S. 526, 551 (1984).

Several factors here warrant waiver of the bond requirement. The “harm” to
Defendants if enjoined—i.e., being forced to employ a constitutionally-permitted mail
policy—is minimal and non-monetary, if it exists at all. Moreover, HRDC is a small
nonprofit organization with a staff of approximately sixteen employees and does not
have financial resources to post anything more than a nominal bond. Wright Decl.
49. Waiver of the bond requirement is also warranted here because Plaintiff is
alleging violation of its fundamental rights under the Constitution, seeks to vindicate

the public interest, and is likely to succeed on the merits.
CONCLUSION

As set forth above, HRDC is likely to succeed on the merits of its constitutional
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claims. HRDC 1is suffering and will continue to suffer irreparable harm to its First
and Fourteenth Amendment rights that far outweigh any possible harm to
Defendants from the issuance of an injunction. HRDC lacks any adequate remedy at
law to address the ongoing violations of its constitutional rights. Finally, the public
interest favors the protection of HRDC’s constitutional rights. For these reasons,
HRDC respectfully requests that this Court grant its motion for preliminary
injunctive relief, waive the bond requirement, and enjoin the Defendants from
censoring HRDC’s magazines and informational brochures from the Jail during the
pendency of this litigation.
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SHERIFF’S OFFICE

A TRADITION OF SERVICE SINCE 1856

CARLOS G. BOLANOS, SHERIFF
MARK C. ROBBINS., UNDERSHERIFF

DATE: January 20, 2022

TO: Zachary Greenburg #1234307
FROM: Lt W. Young

SUBJECT: Grievance Appeal MSCC 22-GA-002

Sgt Loubal investigated your grievance with medical and he found no basis for your allegation.
| also reviewed the video, because every allegation of “physical assault” or “harassment” by
staff is taken very seriously. What | saw on video was completely different from your allegation.
| agreed with Sgt Loubal your grievance had no merit.

On January 11, 2022, you wrote a grievance appeal suggesting that CO Janakos discarded
your grievance to prevent an investigation. This allegation is not true because we have copies
of your grievances and the responses.

This matter is closed.
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PROOF OF SERVICE

I, Maggie M. Lopez, hereby certify that on this 13™ day of October, 2023, a copy of the foregoing

DEFENDANTS’ SUPPLEMENTAL REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF REPLY IN SUPPORT OF DEFENDANTS’ MOTION FOR
JUDGMENT ON THE PLEADINGS

was served via email, on the following:

CARA GAGLIANO (SBN 308639) Attorneys for Plaintiffs
AARON MACKEY (SBN 286647)

2 MUKUND RATHI

ELECTRONIC FRONTIER FOUNDATION

815 Eddy Street

San Francisco, CA 94109

Tel.: (415) 436-9333

Email: cara@eff.org

amackev(@eff.org
STEPHANIE KRENT (SBN 5535414) MARIA DEL PILAR GONZALEZ
ALEX ABDO MORALES (SBN 308550)
SCOTT WILKENS (SBN 226259) SHUBHRA SHIVPURI (SBN 295543)
JENNIFER JONES (SBN 6040760) SOCIAL JUSTICE LEGAL FOUNDATION
MAYZE TEITLER (SBN 6013692) 523 West 6th Street, Suite 450
KNIGHT FIRST AMENDMENT INSTITUTE Los Angeles, CA 90014
AT COLUMBIA UNIVERSITY Tel.: (213) 973-4063
475 Riverside Drive, Suite 302 Fax: (213) 973-4063
New York, NY 10115 Email: pgonzalez@socialjusticelaw.org
Tel.: (646) 745-8500 sshivpuri@socialjusticelaw.org

Email: stephanie.krent@knightcolumbia.org
alex.abdo@knightcolumbia.org
scott.wilkens@knightcolumbia.org
jennifer.jones@knightcolumbia.org
mavze.teitler@knightcolumbia.org

BY E-MAIL OR ELECTRONIC TRANSMISSION: I caused a copy of the
document(s) to be sent from e-mail address mlopez@bzbm.com to the persons at the e-mail
addresses listed above. I did not receive, within a reasonable time after the transmission, any
electronic message or other indication that the transmission was unsuccessful.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on October 13, 2023, at San Francisco, California.
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Maggie M. Lopez

3042.000/1838712.1 115 Case No. 23-CIV-01075
PROOF OF SERVICE
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