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i 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES  

Pursuant to D.C. Cir. R. 28(a)(1), amicus curiae certifies as follows: 

A. Parties and Amici  

Except for the following, and any amici curiae that have yet to appear in this 

Court, all parties, intervenors, and amici appearing before the district court and in 

this Court are listed in the Brief of Appellee: 

 Raymond A. Mosley and Robert C. Tapella 

 American Federation of State, County and Municipal Employees 

 Prime Access Consulting, Inc. 

 Intellectual Property Law Professors 

 National Association for the Advancement of Colored People (the 

“NAACP”) 

 

Pursuant to Fed. R. App. P. 26.1 and D.C. Cir. R. 26.1, amicus curiae the 

NAACP states that it has no parent corporations and that no publicly held 

corporation or other entity possesses a 10% or greater ownership interest in amicus 

curiae. 

B. Rulings Under Review 

References to the ruling at issue appear in the Brief of Appellee. 

C. Related Cases 

This case was previously before this Court in American Society for Testing & 

Materials, et al. v. Public.Resource.Org, Inc., No. 17-7035 (D.C. Cir.). Counsel is 

not aware of any other related cases pending in this Court or any other court. 
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STATEMENT REGARDING SEPARATE BRIEFING 

Pursuant to D.C. Cir. R. 29(d), counsel for amicus curiae certifies that a 

separate brief is necessary. Counsel has coordinated with other amici supporting 

Appellee and sought to ensure that this brief will aid in the Court’s consideration of 

the case by raising novel points not made by Appellee or other amici. In particular, 

as the country’s oldest and largest civil rights organization, the NAACP is in a 

unique position to provide the Court with relevant insight, expertise, and perspective 

that address the impact of this case on the civil rights of economically and politically 

marginalized communities. Further, to the knowledge of counsel, this brief presents 

certain legal arguments that no other amici is presenting. 

 

 

.  
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1 

STATEMENT OF IDENTITY, INTEREST, AND AUTHORITY TO FILE1 

 

The NAACP is the country’s oldest and largest civil rights organization. The 

NAACP works to ensure the political, educational, social, and economic equality of 

all citizens and strives to create a society free from racial discrimination. The 

NAACP has over two million supporters and members. For more than a century, the 

NAACP has used collective action and the legal process to champion equality and 

justice, including in landmark cases like NAACP v. Button, 371 U.S. 415 (1963). 

The outcome of this case will have profound civil rights implications for 

NAACP members and communities, and for the NAACP’s interest in redressing 

injustice and inequality. People of color are more likely to be economically and 

politically marginalized, to have limited access to legal resources, and to be 

disadvantaged in their relationships with landlords and others in positions of power. 

These disparities will only be further entrenched if NAACP members, communities, 

and volunteers are denied full and equal access to the standards at issue in this case.  

The NAACP fights for equal access to the law, especially on behalf of Black 

and low-income communities. See, e.g., Complaint, NAACP v. Kohn, No. 3:22-cv-

01007-MGL, 2022 WL 970710 (D.S.C. Mar. 30, 2022) (advocating for access to 

                                                 
1 Amicus submits this brief with the consent of all parties. Fed. R. App. P. 29(a)(2). 

No counsel for any party authored this brief in whole or in part, and no person or 

entity other than amicus or its counsel made a monetary contribution intended to 

fund the preparation or submission of this brief. Fed. R. App. P. 29(a)(4)(E). 
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judicial records); Brief for NAACP as Amicus Curiae Supporting Plaintiffs, 

Upsolve, Inc. v. James, No. 1:22-cv-00627-PAC, 2022 WL 1639554 (S.D.N.Y. May 

24, 2022) (defending the ability of non-lawyers to provide limited legal advice). The 

NAACP files this brief in support of Public Resource because, for as long as it has 

existed, the NAACP has championed the right of its members and their communities 

to access the law so that they may understand their legal responsibilities, vindicate 

their legal rights, and participate in public discourse and debate about the merits of 

the law and its impact on their lives.2 

SUMMARY OF ARGUMENT 

Equal access to the law is fundamental to a just society. The technical 

standards at issue are essential sources of law that regulate health and safety in 

countless domains. This Court can protect free and equitable access to these 

standards under two copyright doctrines: government edicts and fair use. 

First, the standards at issue in this case are uncopyrightable government 

edicts. The government edicts doctrine affirms a principle that the NAACP has long 

advocated for: everyone should have access to the laws that govern them. Access to 

these standards is essential for NAACP members and communities to comprehend 

their legal responsibilities, vindicate their legal rights, and engage in public 

                                                 
2 Amicus would like to thank Annie Dorsen and Nicola Morrow, students in NYU’s 

Technology Law and Policy Clinic, for their significant contributions to this brief. 
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education, debate, and advocacy on legal and regulatory issues that directly impact 

their health, housing, and safety. By ensuring that “no one can own the law,” the 

government edicts doctrine serves as a bulwark against the kind of gatekeeping that 

has historically excluded people of color and poor people from knowing the law, 

changing the law, and asserting their rights under the law. See Georgia v. 

Public.Resource.Org, Inc., 140 S. Ct. 1498, 1507 (2020). Here, it should do the 

same. 

The principle that “no one can own the law” guides the authorship inquiry that 

the Supreme Court recently emphasized is at the heart of the government edicts 

analysis. Accordingly, this Court must examine the relationship between the state 

and the standards developing organizations, the intent of the standards developing 

organizations when drafting and publishing technical standards, and the nature of 

the standards that the organizations produce. Because the standards developing 

organizations have an implicit delegatory relationship with the state, because they 

intend their standards to be adopted into law, and because the standards themselves 

constitute “the law,” they are government edicts and are therefore uncopyrightable.   

Second, even if the incorporated standards are copyrightable, Public 

Resource’s reproduction of them is a permissible and valuable fair use, enabling 

organizations like the NAACP to educate marginalized communities about the law, 

USCA Case #22-7063      Document #1977186            Filed: 12/12/2022      Page 12 of 81



4 

empower people to participate in public discourse and political advocacy, and help 

Black and low-income people assert their rights.  

Indeed, the four factors of the fair use test all weigh in favor of not just 

affirming, but expanding, the district court’s fair use holding. This Court should 

interpret fair use to encompass incorporated standards, previously incorporated 

standards, and essential explanatory materials. As this Court previously instructed, 

the lower court conducted a close examination of the facts and found that Public 

Resource satisfied the first factor because it distributed these standards for the 

purpose of educating the public about the law and facilitating public debate. This is 

the very purpose for which the NAACP uses technical standards, to educate low-

income individuals and communities about their legal import in areas such as 

housing, health, safety, and the ways in which standards impact individual and 

collective legal rights.  

The second factor likewise favors fair use, not only because standards are 

factual works, but because they are legal facts, part of the law itself. Access to the 

law requires access to the precise language of the standards.  

Under the third fair use factor, access to complete standards is reasonable and 

even necessary to achieve the purposes of understanding, interpreting, and 

advocating for changes to the law. Without access to the full text of the standards, 
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NAACP members and communities would be left in an unfair and unequal position 

in legal and political arenas.  

Finally, the fourth factor also weighs strongly in favor of fair use because the 

public benefit of providing access to the technical standards for marginalized and 

low-income communities is significant, and the potential for market harm from such 

access is minor. Moreover, because Public Resource’s uses are transformative under 

the first factor, this Court should exclude any alleged loss of revenue from the fourth 

factor’s market harm analysis.  

A just legal system depends upon free and equitable access to the law. 

Whether under the government edicts or fair use doctrine, this Court should uphold 

the principle that free, equitable, and comprehensive access to the law is a 

democratic right. 

ARGUMENT 

I. The government edicts doctrine ensures equal access to the law for 

marginalized communities.  

The Supreme Court recently reaffirmed that “no one can own the law.” 

Georgia, 140 S. Ct. at 1507. The government edicts doctrine mandates that the law 

live in the public domain so that everyone can access it freely. The doctrine—which 

emerged from a trio of late-19th-century cases concerning the copyrightability of 

judicial opinions—is animated by a principle that the NAACP has long defended: 

everyone deserves equal access to the law. See id.; Banks v. Manchester, 128 U.S. 
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244 (1888); Wheaton v. Peters, 33 U.S. 591 (1834); Callaghan v. Meyers, 128 U.S. 

617 (1888). No matter a person’s racial identity or socioeconomic status, she is 

entitled to know the law, to debate the law, and to vindicate her rights under the law. 

Accordingly, guided by this animating principle, this Court should take a 

functional approach to determining the “authorship” of the incorporated standards at 

issue. To ensure equal access to the law, the Court should not merely consider who 

put pen to paper, but also inquire into the relationship between the government and 

standards developing organizations, the intent of the standards developing 

organizations, and the nature of the materials that the standards developing 

organizations produce. Taken together, all three of these factors indicate that the 

standards here are government edicts and are therefore uncopyrightable.  

The principle that “no one can own the law” is fundamentally and practically 

important to organizations like the NAACP that organize and advocate in pursuit of 

meaningful access to justice and that devote themselves to eliminating the barriers 

that stand between people and the law that governs them. Here, Appellants’ 

copyright claims constitute such a barrier. If Appellants succeed, free and equal 

access to the standards at issue in this case will be frustrated, and Black people, other 

people of color, and poor people will be the ones who suffer most as a result.  
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A. The government edicts doctrine dictates that “no one can own the 

law.”  

In its recent return to the government edicts doctrine, the Supreme Court was 

emphatic that “the animating principle behind the government edicts doctrine is that 

no one can own the law.” Georgia, 140 S. Ct. at 1501. Acknowledging the centrality 

of this principle, the Supreme Court tethered the logic of copyright law to the 

commonsense notion that people must have access to the laws that govern them. In 

Georgia, the majority articulated its discomfort with a system in which access to the 

law is contingent on ability to pay. See id. at 1512–13. Rejecting a two-tiered system 

of access to the law in which those with the ability to pay have “premium” access 

while those who do not are relegated to an “economy-class” version of the law, the 

Court made clear that equal access to legal materials is not merely symbolic but has 

real “practical significance . . . to litigants and citizens.” Id. In order to be full and 

equal participants in a functional democratic society, people must be able to read 

and interpret the law for themselves. After all, “[e]very citizen is presumed to know 

the law,” and “it needs no argument to show that justice requires that all should have 

free access” to its contents. Nash v. Lathrop, 6 N.E. 559, 560 (Mass. 1886).  

The activities of advocacy groups like the NAACP help illustrate exactly why 

access to the law is so essential. For example, in 2021, the NAACP launched its 

Housing Navigator program to assist tenants facing unsafe living conditions, 

housing insecurity, and eviction. The Navigator Program empowers tenants to 
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challenge evictions and other improper or unlawful landlord practices. Housing 

Navigator Program Intake Form and Housing Resources, NAACP Columbia 

Branch Unit #5508, https://perma.cc/J3T4-89S3. It does so, in part, by educating 

tenants about the technical standards to which landlords and housing authorities are 

required to adhere. Access to the text of standards incorporated into fire safety codes, 

for example, could prove decisive for tenants seeking to demonstrate negligent 

conduct by their landlords. See S.C. Code Ann. Regs. 71-8300.2(P) (2022) 

(incorporating fire safety standards published by NFPA). Without access to these 

standards, many tenants would be unable to assert viable defenses against predatory 

landlord behavior or access safe and stable housing because they would lack 

information essential to understanding the relevant housing codes. 

Likewise, in September of this year, the NAACP began a campaign to urge 

the Environmental Protection Agency to investigate the civil rights implications of 

Jackson, Mississippi’s water emergency. See NAACP, Complaint Under Title VI of 

the Civil Rights Act of 1964, 42 U.S.C. § 2000d, and 40 C.F.R. Part 7 Regarding 

Discrimination by the State of Mississippi Gravely Adversely Impacting the 

Drinking Water System for the City and the Health and Well Being of the People of 

Jackson, Mississippi (Sept. 27, 2022), https://perma.cc/G9DG-PHW8 (“NAACP 

Complaint”). Environmental justice organizers in Jackson and elsewhere need 

access to standards incorporated into local, state, and federal drinking water 
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regulations to develop effective political advocacy campaigns that combat unsafe 

and illegal drinking water conditions. See, e.g., Miss. Residential Code § P2906.4 

(2018), https://perma.cc/QRS3-F9H6. 

The standards in this case are intrinsic and essential components of laws that 

impact the housing, health, and safety of millions. Any analysis of their authorship 

and copyrightability must therefore be guided by the animating principle that “no 

one can own the law.” Georgia, 140 S. Ct. at 1507.  

B. The animating principle of Georgia must inform the authorship 

inquiry.  

In applying Georgia to the facts of this case, the lower court interpreted the 

authorship inquiry too narrowly and too literally. JA___ (Dkt-239 at 20) (suggesting 

that there must be “evidence that a judge or legislator wrote Plaintiffs’ . . . standards” 

for the government edicts doctrine to apply). The Supreme Court in Georgia 

dispensed with the idea that the authorship inquiry is merely a literal assessment of 

who put pen to paper, or fingers to keyboard. See Georgia, 140 S. Ct. at 1508–09. 

Instead, courts must refer back to the purpose of the government edicts doctrine—

equal access to the law—in determining who should be considered the author of the 

work in question and whether or not that work should exist in the public domain.  

In doing so here, this Court should consider at least three relevant factors: the 

existence of a delegatory relationship between governments and standards 

developing organizations, the intent of the standards developing organizations to 
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have their standards adopted into law, and the binding or regulatory nature of the 

standards themselves. See id. at 1511, 1512–13; Int’l Code Council, Inc. v. Upcodes, 

Inc., No. 17-cv-6261-VM, slip op. at 49 (S.D.N.Y. May 26, 2020). These three 

factors, which are derived from both the Georgia opinion itself and the Southern 

District of New York’s artful application of that opinion in the factually similar 

Upcodes case, take a functional approach to authorship that ensures equal access to 

the law under the government edicts doctrine. See Georgia, 140 S. Ct. at 1507, 1512–

13; Upcodes, Inc., No. 17-cv-6261-VM, slip op. at 49. 

1. The public-private partnerships between governments and 

standards developing organizations represent an implicit 

delegation of lawmaking responsibilities.  

As in Georgia, the authorship inquiry must take stock of the relationship 

between the standards developing organizations and the state, whether that 

relationship is a formalized work-for-hire agreement or an informal understanding 

between parties. Governments cannot bypass the government edicts doctrine’s 

precept that “no one can own the law” by delegating its lawmaking duties to private 

parties. See Georgia, 140 S. Ct. at 1507. In Georgia, private employees of 

LexisNexis produced annotations to the Georgia Code within the context of a work-

for-hire agreement, a form of delegatory relationship between the State and the 

producers of those materials. Id. at 1505.  
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Here, the standards developing organizations have a similar delegatory 

relationship with lawmaking bodies. These public-private partnerships are not 

contractual work-for-hire agreements, but they function identically to assist 

governments in creating law. A work-for-hire agreement is simply one example of 

the kind of delegatory relationship between private authors and government actors 

that courts should consider when making a government edicts assessment. Taking to 

heart Georgia’s imperative, a government edicts test should be more flexible than a 

bright-line rule that hinges on the existence or nonexistence of a work-for-hire 

agreement. Otherwise, states could evade the government edicts doctrine and impose 

a two-tiered system of access to the law simply by avoiding explicit work-for-hire 

agreements. See id. at 1512–13.   

Like LexisNexis, Appellants furnish technical expertise and labor. Id. at 1508. 

And also like LexisNexis, their work product is designed to be incorporated into law. 

Id. at 1509. Appellants trumpet the fact that they work with legislators to develop 

technical standards. See James Olshefsky, ASTM International Experience with 

Incorporation by Reference 14, ASTM International (Nov. 12, 2019), 

https://perma.cc/NH3J-N9DF (describing how ASTM “[w]ork[s] with [f]ederal 

[a]gencies”); Government Affairs Committee, ASHRAE, https://perma.cc/979E-

JRRY (explaining that “building connections with representatives 

from . . . government entities . . . is a critical goal of ASHRAE for the adoption and 
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use of [their] [s]tandards”); The Value of Standards Development Organizations, 

NFPA, https://perma.cc/4WU6-LYS5 (referencing federal regulation requiring 

collaboration between standards developing organizations and federal government). 

Indeed, Appellants admit that “many agencies have established good working 

relationships with standards developers. Agency personnel often participate in the 

standards development process.” Emily Bremer, Standards, Regulations, and 

Incorporation by Reference, ASTM International (Dec. 2012), 

https://perma.cc/9JXZ-3YLD; see also ASHRAE, supra; NFPA, supra; JA___-___ 

(Dkt-203-2 ¶¶ 184–87); Circular No. A-119: Federal Participation in the 

Development and Use of Voluntary Consensus Standards and in Conformity 

Assessment Activities 28, Office of Mgmt. and Budget (Jan. 22, 2016), 

https://perma.cc/3FKN-X4MS (“OMB Circular”). Furthermore, government 

agencies provide “direct financial support” to standards developing organizations. 

OMB Circular at 28. When it comes to the development of federal standards, agency 

personnel are required to participate in the standards development process. Id. at 27.  

In arguing that their standards should be protected by copyright, Appellants 

emphasize the benefits of their close partnerships with governments. As the Court 

previously noted, for example, incorporation by reference of private standards 

“‘eliminate[s] the cost to the Federal government of developing its own standards’ 

and ‘further[s] the reliance upon private sector expertise to supply the Federal 
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government with cost-efficient goods and services.’” Am. Soc’y for Testing & 

Materials v. Public.Resource.Org, Inc., 896 F.3d 437, 442 (D.C. Cir. 2018) (“ASTM 

II”) (quoting OMB Circular at 14). But as these examples make clear, any such 

benefits are derived precisely from governments’ delegation of lawmaking 

responsibilities. 

Thus, the implicit delegatory relationship between governments and standards 

developing organizations weighs in favor of construing the technical standards as 

uncopyrightable government edicts.  

2. Standards developing organizations intend and encourage 

the adoption of their standards into law.  

When considering whether to apply the government edicts doctrine, the Court 

should also consider whether standards developing organizations intend and 

encourage the adoption of their standards into law. See Upcodes, Inc., No. 17-cv-

6261-VM, slip op. at 49 (“[A] privately-authored work may ‘become the law’ . . . 

based on . . . whether the private author intended or encouraged the work’s adoption 

into law.”). Standards developing organizations cannot benefit from copyright 

protection if they are knowingly and intentionally creating the law, which the 

government edicts doctrine insists must live in the public domain. See Georgia, 140 

S. Ct. at 1507. If they intend or encourage standards’ adoption into law, and the 

standards are so adopted, then the standards must be deemed uncopyrightable 

government edicts.  
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Appellants both intend and encourage the adoption of its standards into law. 

See Olshefsky, supra (listing several “[b]enefits of [i]ncorporating [b]y 

[r]eference”); ASHRAE, supra (characterizing the collaboration with government 

officials for the purpose of incorporating standards as a “critical goal” of ASHRAE); 

NFPA, supra (explaining that the incorporation of NFPA’s standards into law has 

made “society and markets work better” for “more than a century”); see also 

Upcodes, Inc., No. 17-cv-6261-VM, slip op. at 49 (explaining that standards are 

uncopyrightable because standards developing organizations “intend[] or 

encourage[]” the adoption of their standards into law). Indeed, they proudly 

advertise the fact that thousands of their standards become law. See, e.g., ASTM Fact 

Sheet, ASTM International, https://www.astm.org/about/overview/fact-sheet.html; 

see also JA___ (Dkt-124-5); JA___ (Dkt-122-3 at 24).  

3. The standards at issue are legal materials essential to the 

comprehension, interpretation, and vindication of legal 

rights and responsibilities.  

 Finally, this Court should consider the nature of the standards in determining 

whether the government edicts doctrine applies. As part of its housing and 

environmental justice advocacy efforts, the NAACP uses standards like those at 

issue in this case to educate affected communities precisely because they are intrinsic 

and fundamental components of the law. Access to these standards is crucial for 

NAACP members and communities to understand their legal responsibilities, 
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vindicate their legal rights, and advocate for legal reform. Because the standards are 

the law, and because “no one can own the law,” it follows that nobody—least of all 

NAACP members and communities—should have to confront unnecessary barriers 

to access them. 

Municipal, state, and federal legislatures rely on standards developing 

organizations to produce the technical standards that govern many aspects of 

American life, from the requisite number of emergency exits in an apartment 

building to the acceptable angle of a playground slide. See, e.g., NFPA 101, JA___ 

(Dkt-239-1 at 21) (emergency exits); ASTM F1487-21, ASTM International, 

https://perma.cc/9KHF-UCCR (playground codes). Once incorporated, technical 

standards are legal materials that articulate, explain, and contextualize the law. 

While not every “privately-authored, copyrighted work” referenced in a statute is 

uncopyrightable, works that are adopted into law and “expressly regulate[] a broad 

area of private endeavor” are quintessential government edicts. Upcodes, Inc., No. 

17-cv-6261-VM, slip op. at 48–49 (“The law is in the public domain, and the public 

must be afforded free access to it.”). 

Because the standards in this case regulate a vast array of private endeavors—

because they are not merely referenced as citations in statutes and regulations, but 

actually constitute the law itself—the nature of the technical standards weighs in 

favor of construing them as uncopyrightable government edicts.  
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II. A finding of fair use furthers the NAACP’s educational mission and 

ensures equal access to the law for Black and low-income communities. 

Every year, the NAACP helps thousands of Black and low-income people 

fight against unjust and illegal actions, enforce their existing rights to safe and stable 

housing, and challenge environmental law violations. Fighting against these actions 

helps ensure that these communities have safe places to live and healthy workplaces, 

schools, and playgrounds for themselves and their children. Yet to protect their 

rights, these communities need to know the law. Without the information contained 

within the technical standards at issue in this case, Black and low-income 

communities are fighting blind against landlords and other powerful and well-

resourced adversaries. For these communities, access to the standards is access to 

justice. If this Court declines to apply the government edicts doctrine in this case, it 

should protect equal access to the law under the fair use doctrine.  

A. Public Resource’s publication of standards serves a transformative 

purpose under the first factor because it supports the NAACP’s 

nonprofit educational mission to help communities assert their 

legal rights and advocate for legal reform. 

By making standards freely available to the NAACP, its volunteers, and the 

communities it serves, Public Resource satisfies the first factor of the fair use 

analysis. As this Court noted, “in certain circumstances, distributing copies of the 

law for purposes of facilitating public access could constitute transformative use.” 

ASTM II, 896 F.3d at 450. And indeed, Public Resource’s reproduction “provides an 
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entirely new use for the original work.” Perfect 10, Inc. v. Amazon.com, Inc., 508 

F.3d 1146, 1165 (9th Cir. 2007) (finding that “improving access to information” 

related to copyrighted works was “highly transformative”). That “new use” includes 

the NAACP’s assistance to pro se litigants and its political advocacy efforts, part of 

Public Resource’s transformative purpose “to promote public discourse by providing 

free access to the law.” JA___ (Dkt-239 at 26). These uses are demonstrably 

different from the standards developing organizations’ mission to publish best 

practices for engineering firms and trade professionals. See ASTM International, 

ASTM International: Connecting the Dots, YouTube (Dec. 4, 2017), 

https://www.youtube.com/watch?v=LacuO9Z7_QE; ASHRAE’s Mission and 

Vision, ASHRAE, https://perma.cc/P38C-JXF4; Codes and Standards, NFPA, 

https://perma.cc/3XUF-H9Z3.  

The NAACP agrees with the district court that Public Resource’s reproduction 

serves a transformative purpose, but the first factor authorizes a more expansive 

reading of fair use than the lower court adopted. In applying this Court’s instructions, 

the district court found that publication of the standards serves a purpose different 

from that of the standards developing organizations in two ways, by informing the 

public about the law and providing “information essential to comprehending one’s 

legal duties.” ASTM II, 896 F.3d at 450. These are valuable purposes which justify 

a finding of fair use. But the lower court did not adequately consider that a 
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determination of what information qualifies as essential depends upon the uses to 

which it is put.  

The standards are indispensable to the NAACP and the communities that it 

supports for at least two additional purposes, both of which warrant the permissible 

reproduction of some material excluded by the lower court’s holding. First, tenants 

at risk of eviction or battling unsafe housing conditions need access not only to the 

incorporated standards relevant to the habitability of their residences, as the district 

court found, but also to explanatory materials that make sense of those standards, 

even if those materials are not themselves explicitly incorporated. For tenants 

representing themselves in housing court, this need is particularly acute. Second, 

advocates need access to standards to inform the development of campaigns for 

political reform, to educate and engage with community members about those 

campaigns, and to communicate with government officials, community boards, and 

other stakeholders about the use of specific standards as part of legal and regulatory 

policy. For these purposes, explanations of the terminology used in incorporated 

standards are also essential, as is access to standards that have been incorporated in 

the past, just as prior versions of statutes inform current versions for reviewing 

courts. See Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. 519, 533–34 (2013) 

(examining provisions of the Copyright Acts of 1909 and 1947 for insight into the 

meaning of § 109 of the current statute). This Court should permit reproduction of 
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currently incorporated standards, previously incorporated standards, and 

explanatory materials necessary for a full comprehension of their impact on legal 

disputes and policy debates. 

1. Standards provide access to legal information critical for 

tenants seeking to assert their rights.  

To mount a defense against unjust eviction, tenants must act quickly. In South 

Carolina, where the NAACP launched its Housing Navigator program, tenants have 

just ten days from receiving the landlord’s written notice of eviction to file a request 

for a hearing at which they may alert the court to housing code violations or 

uninhabitable conditions. S.C. Code Ann. §§ 27-37-40, 27-40-440(a)(1)–(2) (2022). 

At that hearing, tenants and the NAACP volunteers who advise them urgently need 

access to all relevant information, including technical standards that concern water, 

heating, fire safety, asbestos, and more. During these stressful and often traumatic 

moments, the last thing tenants need to worry about is copyright law. 

A layperson seeking to educate herself about the law, and discover whether 

she has a legitimate claim against her landlord for a housing code violation, must be 

able to educate herself about the meaning of those codes, including the terminology 

used within them. In the area of asbestos remediation, for example, the South 

Carolina Department of Health and Environmental Control incorporated ASTM 

E2356, which sets forth the appropriate methods to test for and remove asbestos 

from buildings, including residential buildings. S.C. Code Ann. Regs. 61-86.1 § VI 
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(2022). Because that standard expresses legal duties owed by landlords and other 

private entities, it falls within the lower court’s ruling for permissible fair use. JA___ 

(Dkt-239 at 6). But ASTM D7712, which explains the terminology used for 

sampling and analysis of asbestos, does not. Without an explanation of the terms 

used, access to the incorporated standard is insufficient to understand a landlord’s 

legal duty of compliance. 

A bright-line rule that strictly limits reproduction to legally binding standards 

risks excluding essential information, like the definitions of technical terms and 

phrases. The terminology standard is equivalent to the definitions section of a statute, 

and is therefore an integral part of the regulation, although it does not on its own 

govern any conduct. The Copyright Act, for example, would be incomprehensible 

without access to § 101, which furnishes all of the relevant definitions. Similarly, 

the terminology standard does not just “help inform one’s understanding of the law”; 

it is requisite to that understanding. ASTM II, 896 F. 3d at 450. 

Explanatory materials are all the more essential for tenants representing 

themselves in eviction hearings. In South Carolina, 99.7% of tenant defendants 

represent themselves in court. Measuring South Carolina’s Justice Gap 5, S.C. 

Access to Just. Comm’n (2021), https://perma.cc/E42G-RG4E. Such tenants are 

particularly vulnerable when they lack relevant information. “Without legal 

representation, many tenants sign agreements waiving their defenses because they 
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are not aware of their rights.” Housing Right to Counsel Project, D.C. Bar Pro Bono 

Center, https://perma.cc/DQ5T-LEME. Tenants must be able to access the same 

information their better-resourced landlords can. Ensuring that access is not only in 

the public interest, it is essential to realizing a bedrock principle of our justice 

system.  

2. Standards are significant tools for civic education, political 

participation, and reform campaigns.  

Current and past standards also play a meaningful role in how the NAACP 

develops political advocacy campaigns. The NAACP has recently called for a civil 

rights investigation into the State of Mississippi for racially discriminatory neglect 

and underfunding of Jackson’s water system. See NAACP Complaint, supra. As the 

NAACP noted in its complaint, this latest crisis is “a continuation of repeated 

incidents when the predominantly Black residents of Jackson either had no public 

water at all, or were provided with water from their taps that violated applicable 

federal drinking water standards, adversely affecting their health, safety, and well-

being.” Id. ¶ 2. The effects of this situation take many forms, and knowledge of the 

history of the regulations that govern this area is central to a full understanding of 

its dimensions, and to the development of effective strategies to address it. 

Beyond using standards in direct advocacy with government agencies, access 

to standards is indispensable to the work of organizing communities to advocate for 

their rights, their health, and the health of their children. First, the standards are an 
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important educational tool that empowers people to better understand how 

municipal, state, and federal agencies impact their daily lives. Second, understanding 

how standards are used enables impacted communities to participate in public debate 

and political processes, including agency reviews and assessments that involve the 

standards developing organizations. Finally, the technical information found within 

standards assists the NAACP’s efforts to guide agencies to support the communities 

most in need.  

For these purposes, access to both current and past standards, including 

relevant explanatory materials, is of considerable importance. To take one example 

of many, efforts to remediate lead contamination in Mississippi’s drinking water 

have long been hamstrung by lack of information about testing protocols, low testing 

rates, and inconsistent reporting of results. Erica Hensley, How Many Mississippi 

Kids are Poisoned by Lead?, Miss. Today (July 24, 2020), https://perma.cc/QX5V-

FJTG. The negative health effects of lead contamination, which are particularly 

severe for children, are well-documented. See Health Effects of Lead Exposure, Ctrs. 

for Disease Control & Prevention, https://perma.cc/X7VF-4G4K. 

The Environmental Protection Agency (“EPA”) has incorporated dozens of 

ASTM standards on the best methods for testing drinking water for pollutants, 

including lead. See 40 C.F.R. § 141.23(k)(1) (2001). The EPA also recently solicited 

public input in advance of issuing a revised Lead and Copper Rule. See Notice of 
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Public Meeting: Environmental Justice Considerations for the Development of the 

Proposed Lead and Copper Rule Improvements, 87 Fed. Reg. 61269-02 (Oct. 11, 

2022).  Strengthening the Rule is an important step in reducing the presence of lead 

in drinking water, which is primarily caused by lead in outdated plumbing 

equipment. Lead and Copper Rule, Env’t Prot. Agency, https://perma.cc/MPV4-

U6Z6. To facilitate public participation, the EPA makes the Rule’s history available, 

including all revisions going back to its initial publication in 1991. Id. The reason 

for this is clear: an understanding of how the law has changed over time is essential 

for understanding the law itself and for participating in public debate about the law’s 

future. In its prior opinion, this Court posed the question “whether PRO can fairly 

copy” previous versions of incorporated standards. ASTM II, 896 F.3d at 451. The 

answer to that question is yes. In order for the NAACP to conduct the advocacy 

activities outlined above, it must have access to the history of incorporated standards, 

just as it has access to the history of the EPA’s regulations.  

3. The standards developing organizations’ reading rooms are 

not designed for and are inappropriate for these 

transformative purposes.  

In response to the need for public access, the standards developing 

organizations point to their “free” reading rooms as a solution, but they are woefully 

inadequate for the NAACP, its volunteers, and the communities they serve. Building 

a campaign is a collaborative effort, which requires research, sharing of information, 
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and extensive discussion with stakeholders and community members. Organizers, 

many of whom are volunteers, must be able to access the applicable laws and 

regulations in myriad contexts, including meetings where internet access is often 

unavailable. They must also be able to forward that information by email, download 

and print it, copy and paste relevant sections into multiple documents, bring copies 

to community meetings, and distribute them widely. The reading rooms permit none 

of those things. 

  Many of the people the NAACP advocates for have limited or no home 

internet service, which creates additional barriers to accessing the reading rooms. 

Less than half of households with income under $20,000 a year have home internet, 

and even after accounting for income differences, Black-led households lack home 

internet at significantly higher rates than White-led households. See S. Derek Turner, 

Digital Denied: The Impact of Systemic Racial Discrimination on Home-Internet 

Adoption 4 (2016), https://perma.cc/38NS-PFD3. As one might expect, families in 

financial distress, who are in legal disputes with their landlords over housing 

conditions, or who are under threat of eviction, often struggle to pay for home 

internet. This “digital divide” can make access to the reading rooms difficult or 

impossible for those who might need it most. In these cases, community members 

need to rely on NAACP volunteers or staff to conduct research on their behalf, and 

print or copy the relevant sections from sites such as Public Resource. The reading 

USCA Case #22-7063      Document #1977186            Filed: 12/12/2022      Page 33 of 81



25 

rooms are unsuited to the transformative educational and civic purposes that Public 

Resource’s publication enables. 

B. The second fair use factor also favors Public Resource, as it permits 

NAACP members and communities to access the language of the 

law as a key educational and advocacy resource. 

The second factor, which assesses the nature of the copied work, also favors 

fair use. For the NAACP, its volunteers, and the people they serve, the copied 

materials at issue in this case are factual works, which “the law generally recognizes” 

as favoring fair use. Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 

563 (1985). More importantly, incorporated standards include language which has 

been specifically adopted by regulatory bodies with binding effect. As this Court 

observed, “[w]here the consequence of the incorporation by reference is virtually 

indistinguishable from a situation in which the standard had been expressly copied 

into law, this factor weighs heavily in favor of fair use.” ASTM II, 896 F. 3d at 452. 

When agencies and legislatures choose to incorporate specific standards, they do not 

incorporate the gist, the spirit, or the general ideas therein. They incorporate the 

precise text of the standards, and it is this precise text that everyone deserves to read. 

C. Under the third factor, complete access to standards is 

indispensable for complete access to justice. 

Given the research, educational, and advocacy needs of the people whom the 

NAACP serves, the publication of complete standards is “reasonable in relation to 

[its] purpose.” Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586 (1994). The 
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third fair use factor, therefore, which evaluates the amount and substantiality of the 

original work copied, also weighs in favor of fair use. When a transformative 

purpose makes it “reasonably appropriate” to do so, “[c]omplete unchanged copying 

has repeatedly been found justified as fair use.” Authors Guild v. Google, Inc., 804 

F.3d 202, 221 (2d Cir. 2015); see also Authors Guild, Inc. v. HathiTrust, 755 F.3d 

87, 98 (2d Cir. 2014); Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 

605, 613 (2d Cir. 2006); Swatch Grp. Mgmt. Servs. v. Bloomberg L.P., 756 F.3d 73, 

84 (2d Cir. 2014); A.V. ex rel. Vanderhye v. iParadigms, LLC, 562 F.3d 630, 639 

(4th Cir. 2009). In this case, slicing the standards into snippets would frustrate the 

purpose of informing the public about the law, often falling short of this Court’s 

guidance to allow publication of “what is required to fairly describe the standard’s 

legal import.” ASTM II, 896 F. 3d at 452. It would also unreasonably add to the 

burden of the NAACP, its volunteers, and especially tenants involved in eviction 

proceedings, as they would have to expend extra time and energy reconstructing the 

relevant standards piecemeal instead of having comprehensive access to them from 

a single educational source such as Public Resource. 

D. Under the fourth factor, the public benefit of access to information 

for the NAACP, its volunteers, and the communities they serve 

greatly outweighs any negligible market harm, especially any 

alleged harm to “transformative” markets. 

In applying the fourth factor of the fair use analysis, the Court must “take into 

account the public benefits the copying will likely produce,” including whether they 
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are “comparatively important, or unimportant, when compared with dollar amounts 

likely lost.” Google LLC  v. Oracle America, Inc., 141 S. Ct. 1183, 1206 (2021). In 

this case, the public benefits are substantial, while the potential market harm to the 

standards developing organizations is negligible at best.  

Access to the standards supports the NAACP’s efforts to ensure that everyone, 

especially the most vulnerable among us, has a safe and healthy home, clean drinking 

water, and the ability to participate fully in public debate and the democratic process. 

On the other side of the equation, after ten years of litigation there is no evidence 

that the predominantly low-income people the NAACP advocates for are either an 

existing or potential market for the standards developing organizations. In order for 

the analysis to favor the copyright holders, there must be “a meaningful or significant 

effect ‘upon the potential market for or value of the copyrighted work.’” Author’s 

Guild, 804 F.3d at 224 (quoting 17 U.S.C. § 107(4)). There is no such effect here.  

Further, given the transformative use to which Public Resource puts the 

standards, any loss of income arising from the NAACP’s access is not legally 

cognizable. The Second Circuit has explained that when copyrighted works are 

reproduced for use within a transformative market, the copyright holder “does not 

suffer market harm” under the fourth fair use factor. Bill Graham Archives, 448 F.3d 

at 615. Public Resource similarly reproduces the standards for use within a 

transformative market, which is to say, for the noncommercial purposes of civic 
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education and public debate. Because Public Resource’s use of the standards is 

transformative, any negligible market harm felt by the standards developing 

organizations should not carry weight in this Court’s fourth factor analysis.  

By making these standards available to those who would otherwise have no 

access to them, Public Resource puts them to a transformative use. In so doing, it 

does not usurp either an existing or potential cognizable market for the standards 

developing organizations. Enforcing copyright in these circumstances would not 

promote the progress of science or advance the public welfare. It would merely 

deprive large classes of people access to the laws that govern them.  

CONCLUSION 

For the reasons described above, the NAACP urges the Court to affirm the 

district court’s judgment. 
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Section P2906 Materials, Joints and Connections

P2906.1 Soil and Groundwater

The installation of water service pipe, water distribution pipe, fittings, valves, appurtenances and gaskets shall be prohibited in soil and

groundwater that is contaminated with solvents, fuels, organic compounds or other detrimental materials that cause permeation,

corrosion, degradation or structural failure of the water service or water distribution piping material.

P2906.1.1 Investigation Required

Where detrimental conditions are suspected by or brought to the attention of the building official, a chemical analysis of the soil and

groundwater conditions shall be required to ascertain the acceptability of the water service material for the specific installation.

P2906.1.2 Detrimental Condition

Where a detrimental condition exists, approved alternate materials or alternate routing shall be required.

P2906.2 Lead Content

The lead content in pipe and fittings used in the water supply system shall be not greater than 8 percent.

P2906.2.1 Lead Content of Drinking Water Pipe and Fittings

Pipe, pipe fittings, joints, valves, faucets and fixture fittings utilized to supply water for drinking or cooking purposes shall comply

with NSF 372 and shall have a weighted average lead content of 0.25-percent lead or less.

P2906.3 Polyethylene Plastic Piping Installation

Polyethylene pipe shall be cut square using a cutter designed for plastic pipe. Except where joined by heat fusion, pipe ends shall be

chamfered to remove sharp edges. Pipe that has been kinked shall not be installed. For bends, the installed radius of pipe curvature shall

be greater than 30 pipe diameters or the coil radius where bending with the coil. Coiled pipe shall not be bent beyond straight. Bends

within 10 pipe diameters of any fitting or valve shall be prohibited. Joints between polyethylene plastic pipe and fittings shall comply with

Section P2906.3.1 or P2906.3.2.

P2906.3.1 Heat-Fusion Joints

Joint surfaces shall be clean and free from moisture. Joint surfaces shall be heated to melting temperature and joined. The joint

shall be undisturbed until cool. Joints shall be made in accordance with ASTM D2657.

P2906.3.2 Mechanical Joints

Mechanical joints shall be installed in accordance with the manufacturer's instructions.

P2906.4 Water Service Pipe

Water service pipe shall conform to NSF 61 and shall conform to one of the standards indicated in Table P2906.4. Water service pipe or

tubing, installed underground and outside of the structure, shall have a working pressure rating of not less than 160 pounds per square

inch at 73°F (1103 kPa at 23°C). Where the water pressure exceeds 160 pounds per square inch (1103 kPa), piping material shall have a

rated working pressure equal to or greater than the highest available pressure. Water service piping materials not third-party certified for

water distribution shall terminate at or before the full open valve located at the entrance to the structure. Ductile iron water service piping

shall be cement mortar lined in accordance with AWWA C104/A21.4.
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TABLE P2906.4

WATER SERVICE PIPE

MATERIAL STANDARD

Acrylonitrile butadiene styrene (ABS) plastic pipe ASTM D1527; ASTM D2282

Chlorinated polyvinyl chloride (CPVC) plastic pipe ASTM D2846; ASTM F441; ASTM F442/F442M; CSA B137.6

Chlorinated polyvinyl chloride/aluminum/chlorinated polyvinyl chloride (CPVC/AL/CPVC) plastic pipe ASTM F2855

Copper or copper-alloy pipe ASTM B42; ASTM B43; ASTM B302

Copper or copper-alloy tubing (Type K, WK, L, WL, M or WM) ASTM B75/B75M; ASTM B88; ASTM B251; ASTM B447

Cross-linked polyethylene/aluminum/cross-linked polyethylene (PEX-AL-PEX) pipe ASTM F1281; ASTM F2262; CSA B137.10

Cross-linked polyethylene/aluminum/high-density polyethylene (PEX-AL-HDPE) pipe ASTM F1986

Cross-linked polyethylene (PEX) plastic tubing ASTM F876; AWWA C904; CSA B137.5

Ductile iron water pipe AWWA C115/A21.15; AWWA C151/A21.51

Galvanized steel pipe ASTM A53

Polyethylene/aluminum/polyethylene (PE-AL-PE) pipe ASTM F1282; CSA B137.9

Polyethylene (PE) plastic pipe ASTM D2104; ASTM D2239; AWWA C901; CSA B137.1

Polyethylene (PE) plastic tubing ASTM D2737; AWWA C901; CSA B137.1

Polyethylene of raised temperature (PE-RT) plastic tubing ASTM F2769; CSA B137.18

Polypropylene (PP) plastic tubing ASTM F2389; CSA B137.11

Polyvinyl chloride (PVC) plastic pipe ASTM D1785; ASTM D2241; ASTM D2672; CSA B137.3

Stainless steel (Type 304/304L) pipe ASTM A312; ASTM A778

Stainless steel (Type 316/316L) pipe ASTM A312; ASTM A778

P2906.4.1 Separation of Water Service and Building Sewer

Trenching, pipe installation and backfilling shall be in accordance with Section P2604. Where water service piping is located in the

same trench with the building sewer, such sewer shall be constructed of materials listed in Table P3002.1(2). Where the building

sewer piping is not constructed of materials indicated in Table P3002.1(2), the water service pipe and the building sewer shall be

horizontally separated by not less than 5 feet (1524 mm) of undisturbed or compacted earth. The required separation distance shall

not apply where a water service pipe crosses a sewer pipe, provided that the water service is sleeved to a point not less than 5 feet

(1524 mm) horizontally from the sewer pipe centerline on both sides of such crossing. The sleeve shall be of pipe materials

indicated in Table P2906.4, P3002.1(2) or P3002.2. The required separation distance shall not apply where the bottom of the water

service pipe that is located within 5 feet (1524 mm) of the sewer is not less than 12 inches (305 mm) above the highest point of the

top of the building sewer.

P2906.5 Water Distribution Pipe

Water distribution piping within dwelling units shall conform to NSF 61 and shall conform to one of the standards indicated in Table

P2906.5. Water distribution pipe and tubing shall have a pressure rating of not less than 100 psi at 180°F (689 kPa at 82°C).
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TABLE P2906.5

WATER DISTRIBUTION PIPE

MATERIAL STANDARD

Chlorinated polyvinyl chloride (CPVC) plastic pipe and tubing ASTM D2846; ASTM F441; ASTM F442/F442M; CSA B137.6

Chlorinated polyvinyl chloride/aluminum/chlorinated polyvinyl chloride (CPVC/AL/CPVC) plastic pipe ASTM F2855

Copper or copper-alloy pipe ASTM B42; ASTM B43; ASTM B302

Copper or copper-alloy tubing (Type K, WK, L, WL, M or WM) ASTM B75/B75M; ASTM B88; ASTM B251;ASTM B447

Cross-linked polyethylene (PEX) plastic tubing ASTM F876; CSA B137.5

Cross-linked polyethylene/aluminum/cross-linked polyethylene (PEX-AL-PEX) pipe ASTM F1281; ASTM F2262; CSA B137.10

Cross-linked polyethylene/aluminum/high-density polyethylene (PEX-AL-HDPE) pipe ASTM F1986

Galvanized steel pipe ASTM A53

Polyethylene/aluminum/polyethylene (PE-AL-PE) composite pipe ASTM F1282

Polyethylene of raised temperature (PE-RT) plastic tubing ASTM F2769; CSA B137.18

Polypropylene (PP) plastic pipe or tubing ASTM F2389; CSA B137.11

Stainless steel (Type 304/304L) pipe ASTM A312; ASTM A778

P2906.6 Fittings

Pipe fittings shall be approved for installation with the piping material installed and shall comply with the applicable standards indicated in

Table P2906.6. Pipe fittings used in water supply systems shall comply with NSF 61.
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I certify that on December 12, 2022, I electronically filed the foregoing with 

the Clerk of the U.S. Court of Appeals for the D.C. Circuit via the Court’s CM/ECF 

system. Counsel for all parties will be electronically served via the Court’s CM/ECF 

system. 

 

Dated:  December 12, 2022 /s/ Jacob M. Karr 

 Jacob M. Karr 

  

Counsel for Amicus Curiae 
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