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 Defendant, Under Armour, Inc., (“Under Armour” or “Defendant”) respectfully moves 

the Court to dismiss, with prejudice, Plaintiff Dynamic Nutrition Solutions LLC’s (“DNS’s”) 

Complaint for patent infringement for failure to state a claim under Fed. R. Civ. P. 12(b)(6).  As 

discussed herein, each and every claim of the patents asserted against Under Armour are directed 

to subject matter that is patent-ineligible under 35 U.S.C. § 101.  Consequently, the Asserted 

Patents are invalid as a matter of law.  Additionally, Under Armour moves to dismiss DNS’s 

claims for indirect infringement.  Those allegations contain nothing more than threadbare 

accusations unsupported by any facts and therefore, fail to meet the pleading standards of the 

Federal Rules of Civil Procedure. 

I. INTRODUCTION 

The claims of U.S. Patent Nos. 6,817,863 (“the ’863 Patent”), 6,953,342 (“the ’342 

Patent”), and 7,413,438 (“the ’438 Patent) (collectively the “Asserted Patents”)1 are directed to 

subject matter that is unquestionably unpatentable under 35 U.S.C. § 101.  At their core, each 

and every claim recites nothing more than the mental process and abstract concept of reviewing a 

food item’s nutritional information, planning meals based upon that nutritional information, and 

keeping a food diary to track consumption of the selected food item, something that people do 

every day and have done for decades.  In particular, the Asserted Patents claim the mental steps 

of viewing a list of food items and related nutritional information, selecting one of those food 

items according to the item’s nutritional information or a health-related interest or concern, and 

recording the consumption of the selected item.  Such a mental process is not patentable.  

Furthermore, while the claims purport to “computerize” this abstract mental process, they do not 

recite any new or special machine or any non-generic programming to accomplish this task.  
                                                 
1 The Asserted Patents are attached to DNS’s Complaint as Exs. 1-3, respectively.  See Compl. 
(Dkt. No. 1) at Exs. 1-3. 
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Instead, the Asserted Patents broadly disclose and claim nothing more than a standard 

“computer” (i.e., a desktop, laptop, or hand-held device) and its generic components (i.e., a 

processor, an input device, an output device, a memory, and a network connection) used to 

perform the abstract, mental process of reviewing a food item’s nutritional information, planning 

meals based upon that nutritional information, and keeping a food diary to track consumption of 

the selected food item. 

In Alice Corp. Pty. Ltd. v. CLS Bank Int’l, the Supreme Court emphasized that abstract 

ideas such as those claimed in the Asserted Patents are not patent-eligible under section 101.  See 

Alice Corp. Pty. Ltd. v. CLS Bank Int’l, 134 S. Ct. 2347, 2354 (2014); see also Mayo 

Collaborative Servs. v. Prometheus Labs., Inc., 132 S. Ct. 1289, 1293 (2012).  And the Federal 

Circuit recently decided that claims directed to nothing more than abstract ideas can and should 

be held ineligible under section 101 at the Rule 12(b)(6) stage.  See Ultramercial, Inc. v. Hulu, 

LLC, 772 F.3d 709, 717 (Fed. Cir. 2014).  Thus, it is appropriate for the Court to address the 

validity of the Asserted Patents under section 101 now, before this case continues any further, 

and before the parties, and this Court, are forced to expend any additional time and resources.  

Indeed, whether the claims of an asserted patent meet the demands of section 101 is a threshold 

question “that must be addressed at the outset of litigation.” Ultramercial, 772 F.3d at 717 

(Mayer, J., concurring); see also Bilski v. Kappos, 561 U.S. 593, 602 (2010).  Such a 

determination “bears some of the hallmarks of a jurisdictional inquiry” and is “a bulwark against 

vexatious infringement suits” and “the most efficient and effective tool for clearing the patent 

thicket.”  Ultramercial, 772 F.3d at 718-19 (Mayer, J., concurring). 

What’s more, DNS’s claims for induced and contributory infringement are boilerplate 

and devoid of the facts required to satisfy the pleading requirements.  Indeed, DNS’s indirect-
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infringement claims merely recite the elements of induced and contributory infringement.  Such 

claims should not survive a motion to dismiss under Rule 12(b)(6). 

II. STATEMENT OF THE ISSUES TO BE DECIDED 

Whether: (1) the Asserted Patents are invalid under 35 U.S.C. § 101 for claiming patent-

ineligible subject matter; and (2) DNS’s Complaint states plausible claims for indirect 

infringement claim. 

III. OVERVIEW OF THE ASSERTED PATENTS 

The family of Asserted Patents consists of continuations that all claim priority to the ’863 

Patent.  The Asserted Patents share nearly identical specifications and generally relate to the 

same, abstract concept: reviewing a food item’s nutritional information, planning meals based 

upon that nutritional information in view of a person’s health-related interests and concerns, and 

keeping a food diary to track consumption of the selected food item.  See, e.g., ’863 Patent at 

2:20-26.  More specifically, the Asserted Patents disclose: 

a computer program, method, and system for dynamically and interactively 
providing nutrition content information for consumables such that a user may 
monitor, tailor, plan, and review their intake thereof in light of a health-related 
interest or concern, such as, for example, weight-loss, food allergies, or diabetes 
or other nutrition affected illnesses or disabilities. 

Id.  The Asserted Patents also disclose various generic computer components used to accomplish 

the recited mental process—for example, a processor (see id. at 4:1-5), an input device (see id. at 

4:5-18), an output device (see id. at 4: 19-23), a memory (see id. at 4:26-31), and a network 

connection (see id. at 4:31-36).  As disclosed in the Asserted Patents, the abstract concept of 

reviewing a food item’s nutritional information, planning meals based upon that nutritional 

information, and keeping a food diary to track consumption of the selected food item—whether 

done by humans or with the help of computers—was a well-established practice before the 

inventor ever filed the first Asserted Patent.  See id. at 1:53-2:13. 
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The Asserted Patents have a total of 51 claims—19 independent claims and 32 dependent 

claims.  Each of the independent claims is directed to one or more of the following categories: 

(1) a computer program;2 (2) a method of providing nutrition content;3 and (3) a handheld device 

for providing nutrition content.4  In each instance, the claims simply recite the computer-driven 

process of providing a user with a food item’s nutritional information, allowing the user to plan 

meals based upon that nutritional information in view of the user’s health-related interests or 

concerns, and keeping track of the user’s consumption of the food item.  The associated 

dependent claims, in turn, recite minor variations on this abstract concept, such as: 

 generating summary reports of the user’s consumption (e.g., claim 2 of the ’863 Patent); 
 including the user’s display preferences and login information (e.g., claims 10 and 11 of 

the ’863 Patent; claim 16 of the ’342 Patent); 
 including an editable database of food items and related nutrition information (e.g., claim 

7 of the ’863 Patent; claim 11 of the ’342 Patent); 
 specifying that the database is accessible through a network (e.g., claim 8 of the ’863 

Patent; claim 17 of the ’342 Patent); 
 specifying the user’s health-related interest or concern (e.g., claims 8 and 18 of the ’342 

Patent); 
 specifying the characteristics of the generic computer components (e.g., claims 3-5 of the 

’438 Patent); 
 providing a method of sorting food items based on target consumption values (e.g., 

claims 12-14 of the ’438 Patent); and 
 providing a method of sorting food items based on the date of consumption (e.g., claim 

16 of the ’438 Patent). 
 
These minor variations do nothing to impart patent eligibility to the claims or save the claims of 

the Asserted Patents from invalidity under section 101.            

                                                 
2 Claim 3 of the ’863 Patent is representative of this category. 

3 Claim 9 of the ’863 Patent is representative of this category. 

4 Claim 1 of the ’342 Patent is representative of this category. 
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IV. LEGAL STANDARD 

A. The standard for dismissal under Rule 12(b)(6). 

Rule 12(b)(6) authorizes dismissal where a pleader fails “to state a claim upon which 

relief can be granted.”  Fed. R. Civ. P. 12(b)(6).  The rule is an important procedural mechanism 

that “authorizes a court to dismiss a claim on the basis of a dispositive issue of law” and 

“streamlines litigation by dispensing with needless discovery and fact finding.”  Neitzke v. 

Williams, 490 U.S. 319, 326–27 (1989).  To survive a Rule 12(b)(6) motion, a complaint “must 

provide the plaintiff’s grounds for entitlement to relief—including factual allegations that when 

assumed to be true raise a right to relief above the speculative level.”  Cuvillier v. Sullivan, 503 

F.3d 397, 401 (5th Cir. 2007) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)). 

“The Court must accept all factual allegations in the complaint as true and draw all reasonable 

inferences in favor of the non-movant.”  Clear with Computers, LLC v. Dick’s Sporting Goods, 

Inc., No. 6:12-CV-674, 2014 WL 923280, at *2 (E.D. Tex. Jan. 21, 2014) (citation omitted).  

Although, “when the allegations in a complaint, however true, could not raise a claim of 

entitlement to relief, this basic deficiency should . . . be exposed at the point of minimum 

expenditure of time and money by the parties and the court.”  Twombly, 550 U.S. at 558 

(quotation omitted). 

B. Determining patent eligibility under 35 U.S.C. § 101 is proper at this stage. 

“Whether a claim is drawn to patent-eligible subject matter under § 101 is a threshold 

inquiry . . . .”  In re Bilski, 545 F.3d 943, 950 (Fed. Cir. 2008) (Bilski I), aff’d, Bilski v. Kappos, 

561 U.S. 593 (2010) (Bilski II).  Where, as here, “patent claims on their face are plainly directed 

to an abstract idea, it is proper to make a determination of patent validity under § 101 at the 

pleading stage, and such conduct has been repeatedly sanctioned by the Federal Circuit.”  
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Landmark Tech., LLC v. Assurant, Inc., No. 6:15-CV-76-RWS-JDL, 2015 WL 4388311, at *3 

(E.D. Tex. July 14, 2015) (collecting cases)5; see also Voxathon LLC v. Alpine Elecs. of Am., 

Inc., No, 2:15-cv-562-JRG, 2016 WL 260350, at *1 (E.D. Tex. Jan. 20, 2016) (granting a Rule 

12(b)(6) motion to dismiss because the patent-in-suit was not eligible for patent protection under 

section 101).  Indeed, as recently explained by one Federal Circuit Judge: 

Addressing 35 U.S.C. § 101 at the outset not only conserves scarce judicial 
resources and spares litigants the staggering costs associated with discovery and 
protracted claim construction litigation, it also works to stem the tide of vexatious 
suits brought by the owners of vague and overbroad business method patents. 
Accordingly, where, as here, asserted claims are plainly directed to a patent 
ineligible abstract idea, we have repeatedly sanctioned a district court’s decision 
to dispose of them on the pleadings. 

 OIP Techs. Inc., 788 F.3d at 1364-65 (Mayer, J. concurring).  Moreover, a court can make the 

threshold determination of patent eligibility under section 101 without first having to construe 

the claims.  See Bancorp Servs., L.L.C. v. Sun Life Assurance Co. of Canada, 687 F.3d 1266, 

1273 (Fed. Cir. 2012).  Accordingly, Under Armour’s section-101-based challenge to the 

Asserted Patents is proper at this stage of the litigation. 

C. Patent eligibility under 35 U.S.C. § 101. 

Patent eligibility under 35 U.S.C. § 101 is a question of law.  In re Roslin Inst. 

(Edinburgh), 750 F.3d 1333, 1335 (Fed. Cir. 2014).  Section 101 provides that “[w]hoever 

invents or discovers any new and useful process, machine, manufacture, or composition of 

matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 

                                                 
5 See, e.g., Internet Patents Corp. v. Active Network, Inc., 790 F.3d 1343, 1349 (Fed. Cir. 2015) 
(affirming district court’s dismissal under Rule 12(b)(6) because asserted patents were invalid 
under 35 U.S.C. § 101 for claiming patent-ineligible subject matter); Content Extraction & 
Transmission LLC v. Wells Fargo Bank, 776 F.3d 1343, 1349 (Fed. Cir. 2014) (same); 
Ultramercial, 772 F.3d at 717 (same); OIP Techs., Inc. v. Amazon.com, Inc., 788 F.3d 1359, 
1364 (Fed. Cir. 2015) (affirming district court’s grant of Rule 12(c) motion because patent-in-
suit did not claim patentable subject matter under 35 U.S.C. § 101); buySAFE, Inc. v. Google, 
Inc., 765 F.3d 1350, 1355 (Fed. Cir. 2014) (same). 
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conditions and requirements of this title.” 35 U.S.C. § 101.  The Supreme Court has explained, 

however, that section 101 “contains an important implicit exception: Laws of nature, natural 

phenomena, and abstract ideas are not patentable.”  Alice, 134 S. Ct. at 2354 (emphasis added) 

(quoting Ass’n for Molecular Pathology v. Myriad Genetics, Inc., 133 S. Ct. 2107, 2116 (2013)); 

see also Mayo, 132 S. Ct. at 1293; Bilski II, 561 U.S. at 601. 

For the purposes of section 101, an “abstract idea” is a “mental process” or “abstract 

intellectual concept.”  Mayo, 132 S. Ct. at 1293.  Courts have “made clear that § 101 does not 

cover processes employing a computer to perform steps that people can do in their heads, or 

manually with pencil and paper.”  Epic Tech., LLC v. Fitnow, Inc., No. 2:15-CV-00442-DB, 

2015 WL 8160884, at *2 (D. Utah Dec. 7, 2015) (citing Gottschalk v. Benson, 409 U.S. 63, 67 

(1972); CyberSource, Corp. v. Retail Decisions, Inc., 654 F.3d 1366, 1371 (Fed. Cir. 2011)). 

To determine whether a claim is patent-eligible under section 101, the Supreme Court has 

set forth a two-part test.  Alice, 134 S. Ct. at 2355.  First, a court must determine whether the 

claims are directed to a patent-ineligible concept, such as an abstract idea.  Id.  If so, a court then 

proceeds to the second step and must “search for an ‘inventive concept’—i.e., an element or 

combination of elements that is ‘sufficient to ensure that the patent in practice amounts to 

significantly more than a patent upon the ineligible concept itself.’”  Id. (quoting Mayo, 132 S. 

Ct. at 1294).  These “additional elements” must be “more than simply stating the abstract idea 

while adding the words ‘apply it.’”  Alice, 134 S. Ct. at 2357 (quoting Mayo, 132 S. Ct. at 1294).  

Moreover, “well-understood, routine, conventional activity” or technology—including general-

purpose computers and computer networks—do not provide an “inventive concept.”  Alice, 134 

S. Ct. at 2357-59 (quoting Mayo, 132 S. Ct. at 1294).  “Thus, if a patent’s recitation of a 

computer amounts to a mere instruction to implement an abstract idea on a computer . . . that 
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addition cannot impart patent eligibility.” Alice, 134 S. Ct. at 2358 (quoting Mayo, 132 S. Ct. at 

1301). 

V. ARGUMENT 

A. The claims of the Asserted Patents are not patent-eligible. 

Under the two-part Alice test, the claims of the Asserted Patents are ineligible for patent 

protection under section 101 because (1) they are directed to a patent-ineligible abstract idea— 

reviewing a food item’s nutritional information, planning meals based upon that nutritional 

information, and keeping a food diary to track consumption of the selected food item—and (2) 

the generic computer components recited by the Asserted Patents do not supply an “inventive 

concept.” 

1. The claims of the asserted patents are directed to the unpatentable 
abstract concept of planning meals based upon a food item’s 
nutritional information, and keeping a food diary to track 
consumption of selected foods. 

The Asserted Patents claim nothing more than the abstract concept and mental process of 

reviewing a food item’s nutritional information, planning meals based upon that nutritional 

information, and keeping a food diary to track consumption of the selected food item.  Indeed, 

people have been performing this fundamental abstract concept for decades.  Moreover, while 

the inventor attempts to “computerize” this abstract mental process, the recited claims can “be 

performed in the human mind, or by a human using a pen and paper,” and “a method that can be 

performed by human thought alone is merely an abstract idea and is not patent-eligible under § 

101.”  CyberSource, 654 F.3d at 1372, 1373. 

Claim 9 of the ’863 Patent is exemplary of the claimed abstract idea.  That claim recites a 

“method” comprising the steps of: (1) “categorizing” food items based upon their nutrition 

content; (2) “displaying” such food items in various lists associated with the potential effect the 
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food item might have on a user’s health-related concern; (3) “permitting” the user to record a 

date; (4) “permitting” the user to select one of the food items from the list; and (5) “providing” a 

summary of the user’s consumption on a particular date.  ’863 Patent at cl. 9.  These steps 

describe nothing more than decisions individuals make on a daily basis regarding what to eat 

according to a particular food item’s nutrition content, and how that food item might affect the 

individual’s health.  The steps further describe recording an individual’s intake of certain food 

items in a diary or journal—again a simple, abstract process that individuals accomplish 

everyday using nothing but pen and paper.  For example, anyone that reviews a food item’s 

nutrition content displayed in a book or on a package, records and categorizes that nutrition 

content in a food journal or diary in order to select or plan meals based on the effect certain food 

items could have on their health, and then summarizes and tracks their consumption in that food 

journal or diary is substantially utilizing the mental steps of the claimed methods and systems. 

The “computer program” and “hand-held” apparatus claims are no different in that they 

simply utilize a “computer” or add generic computer components to carry out the above-

described abstract mental process.  For example, claim 3 of the ’863 Patent recites a “computer 

program” comprising “a combination of code segments” that operate to: (1) “receive and store” 

information relating to a user’s consumption of a food item; (2) “generate” a display that lists 

and categorizes food items based on their nutrition content and the potential effect the food item 

might have on a user’s health-related concern; and (3) generate a “summary” of the user’s past 

consumption.  In addition, exemplary claim 1 of the ’342 Patent recites a “computerized” 

apparatus that: (1) uses “memory” to store various food items and their “related nutrition content 

information,” (2) utilizes a “processor” to sort the food items into lists corresponding to a user’s 

health-related concern; (3) utilizes an “output device” to display to the user the list of food items 
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and the amount the user has consumed; and (4) utilizes “an input device” to allow a user to select 

a food item for consumption based on the user’s nutritional goals and the food item’s nutrition 

content.  ’342 Patent at cl. 1.  Merely utilizing a computer or a generic, computerized device to 

carry out the claimed abstract process, however, makes no difference under section 101.  See, 

e.g., SmartGene, Inc. v. Advanced Biological Labs., SA, 555 F. App’x 950, 954 (Fed. Cir. 2014) 

(“[S]ection 101 covers neither ‘mental processes’—associated with or as part of a category of 

‘abstract ideas’—nor processes that merely invoke a computer and its basic functionality to 

implementing such mental processes, without specifying even arguably new physical 

components or specifying processes defines other than by the mentally performable steps.”); 

CyberSource, 654 F.3d at 1375 (“[T]he basic character of a process claim drawn to an abstract 

idea is not changed by claiming only its performance by computers, or by claiming the process 

embodies in program instructions on a computer readable medium.”). 

Two recent district court cases are particularly instructive.  First, in DietGoal Innovations 

LLC v. Bravo Media LLC, the Southern District of New York—in a decision that was 

subsequently affirmed by the Federal Circuit—invalidated claims directed to the “abstract idea of 

meal planning.”  DietGoal Innovations LLC v. Bravo Media LLC, 33 F. Supp. 3d 271, 283 

(S.D.N.Y. 2014), aff’d, 599 F. App’x 956 (Fed. Cir. 2015).  There, the court described the claims 

at issue, which bear a striking resemblance to the claims of the Asserted Patents, as reciting: 

[A] process for computerized meal planning; in essence it recites a computer 
program that allows the user to create meals from a database of food objects 
according to his or her preferences and dietary goals, to change those meals by 
adding or subtracting food objects, and to view the dietary impact of those 
changes to those meals on a visual display. 

Id. at 283.  Applying the Supreme Court’s “can ‘be performed in the human mind, or by a human 

using a pen and paper’” test, id. at 284 (citations omitted), the court held the claims were invalid 

for reciting “nothing more than the abstract concept of selecting meals for the day, according to 
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one’s particular dietary goals and food preferences.”  Id. at 283.  Particularly apt here, the court 

emphasized: 

These are conventional and quotidian tasks.  A person can perform them without 
the aid of any particular or structured method and without the need for any 
technology.  Indeed, the dieters planning their meals and calculating their daily 
caloric intake make such determinations regularly, whether acting systematically 
or intuitively. . . . The [patent-at-issue] does not recite any specialized formula or 
method for implementing the “well known” process of meal planning; at most it 
merely “provides a new and presumably better method” for calculating and 
visualizing the dietary impact of certain food choices. . . . This is not the kind of 
“discovery” that § 101 was designed to protect.” 

Id. at 284 (citations omitted). 
 

More recently in Epic Technologies, LLC v. Fitnow, Inc., the District of Utah, drawing 

heavily on the court’s reasoning in DietGoal Innovations, invalidated under section 101 claims 

directed to “the abstract idea of keeping a nutrition log.”  Epic Techs., 2015 WL 8160884 at *6.  

In particular, the court found the claims-at-issue “encompass[ed] the abstract idea of keeping a 

nutritional log, which is precisely the type of ‘conventional and quotidian task’ that can be 

performed wholly by the human mind, or by a human with pencil and paper, without the use of a 

computer.”  Id. at *4.  Moreover, the court explained, “A user could accomplish the same task by 

looking up the product identity and nutritional information manually, and keeping a written log 

of the product using a pencil and paper.”  Id. 

At their heart, the claims of the Asserted Patents are no different than those at issue in 

DietGoal Innovations and Epic Technologies.  They simply recite the abstract concept and 

mental process of reviewing a food item’s nutritional information, planning meals based upon 

that nutritional information, and keeping a food diary to track consumption of the selected food 

item.  Consequently, like the claims in DietGoal Innovations and Epic Technologies, the claims 

of the Asserted Patents are not eligible for patent protection. 
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2. “Computerizing” the claimed abstract idea and mental process 
using generic computer components does not transform the claims 
into patent-eligible subject matter. 

To escape from being found patent-ineligible under section 101, the second prong of the 

Supreme Court’s Alice test requires that a patent claim involve something “significantly more” 

than just describing an abstract idea.  Alice, 134 S. Ct. at 2355.  As such, the claims must contain 

an “inventive concept” sufficient to transform the claimed abstract idea into a patent-eligible 

invention.  Id. at 2357.  The use of a general purpose computer to carry out the claimed invention 

does not impart “significantly more”: 

Given the ubiquity of computers . . . wholly generic computer implementation is 
not generally the sort of “additional feature” that provides any “practical 
assurance that the process is more than a drafting effort designed to monopolize 
the abstract idea itself.” 

Id. at 2358 (quoting Mayo, 132 S. Ct. at 1297). 

The Supreme Court explained that the introduction of a general-purpose computer into 

patent claims does not transform an abstract idea into a patent-eligible invention.  Alice, 134 S. 

Ct. at 2357-58.  The Court instructed that “the relevant question is whether the claims here do 

more than simply instruct the practitioner to implement the abstract idea . . . on a generic 

computer.”  Id. at 2359.  Like the claims-at-issue in Alice, the function performed by the 

“computing” elements claimed in the Asserted Patents is “purely conventional,” and the claims 

merely require “a generic computer to perform generic computer functions.”  Id.  That the 

asserted claims computerize the abstract idea of reviewing a food item’s nutritional information, 

planning meals based upon that nutritional information, and keeping a food diary to track 

consumption of the selected food item cannot, and does not, create a patent-eligible invention.  

See Loyalty Conversion Syst. Corp. v. Am. Airlines, Inc., No. 2:13–CV–655, 2014 WL 4364848 

at *7 (E.D. Tex. Sept. 3, 2014) (Bryson, J., sitting by designation) (invalidating claims under § 
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101 that “are mainly functional in nature, and nothing in the claims or the specification reveals 

how any of the functions are performed or suggests why any of those functions are not within the 

routine capacity of a generic computer with conventional programming.”). 

More specifically, the “computer program” and “hand-held apparatus” claims of the 

Asserted Patents “simply instruct the practitioner to implement the abstract idea on a generic 

computer.”  DietGoal Innovations, 33 F. Supp. 3d at 287 (citation omitted).  Indeed, the Asserted 

Patents admit as much: 

The preferred system 10 broadly comprises a processor 12; an input device 14; an 
output device 16; a memory 18; and a network connection 20.  The system 10 is 
independent of any specific nature or details of its various components so long as 
the combination thereof is operable to practice the invention as herein described.  
Thus the system 10 may, for example, be a conventional desktop personal 
computer, a conventional portable laptop or notebook computer, or a 
conventional networked thin-client terminal.  Alternatively, the system 10 may be 
a portable . . . hand-held device. 

See, e.g., ’863 Patent at 3:50-60 (emphasis added).  Furthermore, with respect to these individual 

computer components, the Asserted Patents teach that: 

 “The Processor 12 may be any suitable conventional processing device” (see, e.g., ’863 
Patent at 4:1-2) (emphasis added); 

 “The exact nature and details of the input device 14 are generally unimportant to the 
present invention” (see, e.g., ’863 Patent at 4:9-11) (emphasis added); 

 “The output device 16 is preferably a screen of some suitable type” (see, e.g., ’863 Patent 
at 4:20-21) (emphasis added); 

 “Any suitable memory 18 may be used” (see, e.g., ’863 Patent at 4:29-30) (emphasis 
added); 

  When the “network connection 20 is included, it [simply must be] operable to provide 
access via a communication network 24 (e.g., a local area network, a wide area network, 
or the Internet)” (see, e.g., ’863 Patent at 4:31-35) (emphasis added); 

 “The computer program comprises a combination of code segments . . . [that] may be 
written in any programming language” (see, e.g., ’863 Patent at 4:44-50) (emphasis 
added); and 

 The hand-held device merely needs to be “portable, exclusively battery powered . . . 
enclosed within a housing 22 and specifically adapted to practicing the present 
invention.” (See, e.g., ’863 Patent at 3:59-62). 
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Finally, while the Asserted Patents purport to make the claimed abstract mental process 

“more convenient” through the use of the generic computer components and hand-held 

apparatus, “the fact that the patents are directed toward abstract ideas that are more efficiently 

executed with the use of a generic computer does not make the patents eligible for § 101 

protection.”  Epic Techs., 2015 WL 8160884 at *4 (citation omitted); see also Kroy IP Holdings, 

LLC v. Safeway, Inc., 107 F. Supp. 3d 677, 702 (E.D. Tex. 2015) (Bryson, J., sitting by 

designation) (explaining that if there is no “inventive concept” in a claimed abstract process, then 

“there is no inventive concept in performing [that process] efficiently by computer”). 

In sum, the Asserted Patents seek to preempt the entire concept and mental process of 

reviewing a food item’s nutritional information, planning meals based upon that nutritional 

information, and keeping a food diary to track consumption of the selected food item; however, 

nothing recited in the independent or dependent claims transforms that abstract mental process 

into something patent-eligible.  At best, the claims add references to generic computer 

components that enable a user to more conveniently and efficiently carry out the claimed abstract 

idea.  That does not save the claims under the current caselaw.  Accordingly, the claims are not 

patent-eligible under section 101. 

B. DNS fails to state a plausible claim for indirect infringement.   

Indirect infringement claims need more than threadbare recitals of the elements, 

supported by mere conclusory statements, to survive a motion to dismiss under Rule 12(b)(6). 

Effective December 1, 2015, Congress abrogated Fed. R. Civ. P. 84, along with the 

corresponding Appendix of Forms.  Now, a complaint for patent infringement must do more than 

allege elements as provided in Form 18 to survive a motion to dismiss.  Though this case was 

filed before December 1, the amendment should be applied here.  See Long v. Simmons, 77 F.3d 



15 
 

878, 879 (5th Cir. 1996) (“Amendments to the Federal Rules of Civil Procedure should be given 

retroactive application to the maximum extent possible.”) (citations omitted). 

Regardless, merely reciting a bare-bones outline of an indirect patent infringement claim 

has long been unacceptable.  See In re Bill of Lading Transmission & Processing Sys. Patent 

Litig., 681 F.3d 1323 (Fed. Cir. 2012).  Here, DNS fails to identify a single specific fact that 

allows an inference that Under Armour designed the accused products to be used in an infringing 

manner, that it specifically intended its customers to infringe the Asserted Patents, that it knew 

its customers’ acts constituted infringement, or that the accused products have no substantial 

non-infringing uses.  Instead, for its allegations that Under Armour has actively induced and 

contributed to the infringement of the Asserted Patents, DNS repeats three times (for each 

patent) the following generic paragraphs, which do no more than recite the legal elements of 

such claims: 

18. Defendant was made aware of the ’863 patent and its infringement thereof at 
least as early as the filing of this Complaint. 

19.  Upon information and belief, since at least the time Defendant received 
notice, Defendant has induced and continues to induce others to infringe at least 
one claim of the ’863 patent under 35 U.S.C. § 271(b) by, among other things, 
and with specific intent or willful blindness, actively aiding and abetting others to 
infringe, including but not limited to Defendant’s partners and customers, whose 
use of the Accused Instrumentalities constitutes direct infringement of at least one 
claim of the ’863 patent. 

20. In particular, Defendant’s actions that aid and abet others such as its partners 
and customers to infringe include advertising and the Accused Instrumentalities 
and providing instruction materials, training, and services regarding the Accused 
Instrumentalities. On information and belief, Defendant has engaged in such 
actions with specific intent to cause infringement or with willful blindness to the 
resulting infringement because Defendant has had actual knowledge of the ’863 
patent and knowledge that its acts were inducing infringement of the ’863 patent 
since at least the date Defendant received notice that such activities infringed the 
’863 patent. 

21. Upon information and belief, Defendant is liable as a contributory infringer of 
the ’863 patent under 35 U.S.C. § 271(c) by offering to sell, selling, distributing, 
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providing, and importing into the United States computer implemented programs, 
as described above to be especially made or adapted for use in an infringement of 
the ’863 patent. The Accused Instrumentalities are a material component for use 
in practicing the ’863 patent and are specifically made and are not a staple article 
of commerce suitable for substantial non-infringing use. 

Compl. at ¶¶ 18-21(’863 patent); see also ¶¶ 33-36 (’342 patent) and ¶¶ 48-51(’438 patent). Such 

boilerplate accusations do not plead, for example, any facts identifying any specific partners or 

customers, any specific advertisement or instructions allegedly provided to Under Armour 

partners and customers, or even any specific use of the accused products.  Because DNS’s claims 

are nothing more than a formulaic recitation of elements of inducement and contributory 

infringement, Under Armour respectfully requests that they be dismissed. 

1. The Complaint lacks factual allegations that plausibly establish the 
requisite knowledge and specific intent to induce infringement. 

A claim for induced infringement under 35 U.S.C. § 271(b) requires plaintiff to plead 

facts demonstrating that defendant actively induced infringement of the asserted patent.  See 35 

U.S.C. § 271(b).  To survive a motion to dismiss, plaintiff’s complaint must contain facts 

plausibly showing that the defendant (1) specifically intended for its customers to infringe the 

asserted patent, and (2) knew that the customers’ acts constituted infringement.  Tierra 

Intelectual Borinquen, Inc. v. ASUS Computer Int’l, Inc., No. 2:13-cv-38-JRG, 2014 WL 

894805, at *5 (E.D. Tex., Mar. 4, 2014) (“[I]t is clear that induced infringement requires specific 

intent, as distinguished from mere knowledge.  Such intent must be proven by evidence of 

affirmative acts undertaken by the defendant to encourage or otherwise promote infringement.”); 

see also Commil USA, LLC v. Cisco Sys., Inc., 135 S. Ct. 1920, 1922 (2015) (quoting Global-

Tech Appliances, Inc., 131 S. Ct. at 2068) (A claim for induced infringement “can only attach if 

the defendant knew . . . that ‘the induced acts constitute patent infringement.’”); DSU Med. 

Corp. v. JMS Co., 471 F.3d 1293, 1306 (Fed. Cir. 2006) (“[I]nducement requires that the alleged 
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infringer knowingly induced infringement and possessed specific intent to encourage another’s 

infringement.”) (internal quotations omitted).  “A claim has facial plausibility when the pleaded 

factual content allows the court to draw the reasonable inference that the defendant is liable for 

the misconduct alleged.”  Bowlby v. City of Aberdeen, 681 F.3d 215, 218 (5th Cir. 2012) 

(quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)).  Here, DNS pleaded no such facts. 

The entirety of DNS’s relevant factual averments is as follows.  DNS contends that 

Under Armour makes, uses, sells, imports, provides, and causes to be used computer 

implemented programs—namely the MyFitnessPal app—that allegedly infringe the Asserted 

Patents.  See Compl. at ¶¶ 17, 32, 47.  It continues that Under Armour “was made aware of the 

[Asserted Patents] and its infringement thereof at least as early as the filing of this Complaint.”  

Id. at ¶¶ 18, 33, 48.  DNS then suggests that since notice: 

Defendant has induced and continues to induce others to infringe at least one 
claim of the [Asserted Patents] under 35 U.S.C. § 271(b) by, among other things, 
and with specific intent or willful blindness, actively aiding and abetting others to 
infringe, including but not limited to Defendant’s partners and customers, whose 
use of the Accused Instrumentalities constitutes direct infringement of at least one 
claim of the [Asserted Patents]. 

In particular, Defendant’s actions that aid and abet others such as its partners and 
customers to infringe include advertising and the Accused Instrumentalities and 
providing instruction materials, training, and services regarding the Accused 
Instrumentalities. On information and belief, Defendant has engaged in such 
actions with specific intent to cause infringement or with willful blindness to the 
resulting infringement because Defendant has had actual knowledge of the 
[Asserted Patents] and knowledge that its acts were inducing infringement of the 
[Asserted Patents] since at least the date Defendant received notice that such 
activities infringed the [Asserted Patents]. 

Id. at ¶¶ 19-20, 34-35, 49-50.  These assertions do not, and cannot, support an induced 

infringement claim.  “[T]he intent requirement for inducement requires more than just the intent 

to cause the acts that produce direct infringement, . . . the inducer must have an affirmative intent 

to cause direct infringement.”  DSU Med. Corp., 471 F.3d at 1306 (emphasis added); see also 
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U.S. Ethernet Innovations, LLC v. Cirrus Logic, Inc., No. 6:12-cv-366 MHS-JDL, 2013 WL 

8482270, at *4 (E.D. Tex. Mar. 6, 2013) (finding that bare allegations that a defendant supplied 

an allegedly infringing system to its customers and provided those customers with “instructions” 

to utilize the system in an infringing manner are insufficient); Am. Vehicular Sciences LLC v. 

Mercedes-Benz U.S. Int’l, Inc., No. 6:13-CV-307 MHS-JDL, 2014 WL 10291478, at *4 (E.D. 

Tex. Feb. 7, 2014) (finding “detailed explanations, instructions, and information” directing 

customers act in an infringing manner insufficient). 

 This Court’s analysis in Core Wireless Licensing S.A.R.L. v. Apple, Inc. is instructive.  

See No. 6:14-CV-752-JRG-JDL, 2015 WL 4910427, at *1 (E.D. Tex. Aug. 14, 2015).  There, 

Apple moved to dismiss the indirect infringement claims.  2015 WL 4910427, at *1.  Core 

Wireless alleged that Apple sold products and “provid[ed] instructive materials and information 

concerning the operation and use of [the accused products] and that Apple “knowingly and 

specifically intend[ed] third parties to infringe[.]”  Id. at *2.  In granting Apple’s request for 

dismissal, the Court ruled that the conclusory allegations were insufficient as a matter of law.  

See id. at *1.  The Court explained that “[i]n a broad sense, the provision of instructions by an 

accused infringer may indicate specific intent to induce infringement,” but the failure “to allege 

any facts identifying, even at a basic level, which functionalities of the accused products are at 

issue, or how the instructions direct customers to use those products in an infringing manner, 

falls short of satisfying Rule 8’s notice requirement.”  Id. at *4.  The Court held that the factual 

allegations failed to “establish a plausible inference that Apple had the specific intent to induce 

its customer’s actions, and knowledge that those actions amounted to infringement.”  Id. 

Like the complaint in Core Wireless, DNS’s complaint fails to provide Under Armour 

with adequate notice as to its induced infringement allegations.  Nothing in DNS’s Complaint 
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supports a plausible inference that Under Armour had the specific intent to induce infringement 

by its [unidentified] partners’ and customers’ actions, and knowledge that those actions 

amounted to infringement.  See id.; see also Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. 

at 557) (stating that “‘naked assertion[s]’ devoid of ‘further factual enhancement’” are 

insufficient to state a claim for relief); Tierra Intellectual, 2014 WL 894805, at *7 (E.D. Tex. 

Mar. 4, 2014) (granting motion to dismiss inducement claim where allegations “[did] not support 

an inference of specific intent to induce infringement”); U.S. Ethernet Innovs., 2013 WL 

8482270, at *4 (dismissing inducement allegations where complaint “fails to . . . allege any facts 

that . . . [defendant] had the specific intent to induce its customers actions, and knowledge that 

those actions amounted to infringement”). 

Because DNS fails to sufficiently allege that Under Armour was culpable in encouraging 

another’s infringement, Under Armour respectfully asks the Court to dismiss DNS’s claims for 

indirect infringement based on induced infringement. 

2. The Complaint lacks factual allegations that plausibly establish that 
Under Armour specially designed components that have no 
substantial noninfringing use. 

Like its inducement claims, DNS’s contributory-infringement claims merely parrot the 

legal standard without any supportable factual allegations.  Contributory infringement requires 

that: (1) the accused contributory infringer supplies a component that is material to the patented 

invention, (2) the component was especially made for use in an infringement of the patent, (3) 

the component has no substantial non-infringing uses, and (4) the component was used in a direct 

infringement of the patent.  See In re Bill of Lading, 681 F.3d at 1337.  To survive Under 

Armour’s motion to dismiss, DNS must have pleaded factual allegations plausibly showing that, 

among other things, Under Armour knew the combination for which its component was 

especially designed was both patented and infringing.  See Commil USA, LLC v. Cisco Sys., Inc., 
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135 S. Ct. 1920, 1926 (2015) (“[C]ontributory infringement requires knowledge of the patent in 

suit and knowledge of patent infringement.”).  DNS did not. 

DNS’s contributory-infringement allegations fail for the same reason that its inducement 

claims fail—namely, they are wholly conclusory and devoid of the specificity required to put 

Under Armour on notice.  Indeed, DNS’s contributory-infringement allegations for three 

separate patents comprise a single paragraph: 

21. Upon information and belief, Defendant is liable as a contributory infringer of 
the ’863 patent under 35 U.S.C. § 271(c) by offering to sell, selling, distributing, 
providing, and importing into the United States computer implemented programs, 
as described above to be especially made or adapted for use in an infringement of 
the ’863 patent. The Accused Instrumentalities are a material component for use 
in practicing the ’863 patent and are specifically made and are not a staple article 
of commerce suitable for substantial non-infringing use. 

Compl. at ¶ 21(’863 patent); see also ¶ 36 (’342 patent) and ¶ 51(’438 patent).  In clear violation 

of the Federal Circuit’s holding in Bill of Lading, these allegations never describe any accused 

component beyond generic “computer implemented programs.” 681 F.3d at 1332 n.4, 1337; see 

also Core Wireless Licensing, 2015 WL 4910427, at *5.  There are no factual allegations of an 

act of direct infringement, that Under Armour had knowledge of the Asserted Patents, that the 

computer implemented programs are especially made or especially adapted for use in an 

infringement of the Asserted Patents, that the computer implemented programs have no 

substantial non-infringing use, or that Under Armour had any such knowledge that this would be 

the case. 

Rather, the Complaint only provides an unsupported conclusion that Under Armour has 

contributed to infringement.  This imprecise and bald assertion cannot support a claim for relief.  

See, e.g., Core Wireless Licensing, 2015 WL 4910427 at *5 (dismissing contributory 

infringement claim where the “complaint fails to identify the components of the accused 

products used to infringe the asserted patents, and is devoid of any facts from which the Court 
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can plausibly infer that any components of the products being sold have ‘no substantial non-

infringing uses’”).  As a result, Under Armour respectfully asks that the Court dismiss DNS’s 

claim of contributory infringement. 

DNS’s claims for induced and contributory infringement are boilerplate and devoid of the 

facts required to satisfy the pleading requirements. For the reasons stated above, Under Armour 

respectfully requests that the Court dismiss DNS’s claims for induced and contributory 

infringement in Counts I, II, and III of the Complaint. 

VI. CONCLUSION 

In view of the above, Under Armour respectfully requests that the Court dismiss DNS’s 

Complaint with prejudice. 
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ORDER GRANTING DEFENDANT UNDER ARMOUR’S 
MOTION TO DISMISS UNDER FED. R. CIV. P. 12(B)(6) 

 
 Upon consideration of Defendant Under Armour’s Motion to Dismiss, the Court, after 

review of the Motion and finding good cause grants the Motion.  Accordingly, it is ORDERED 

AND ADJUDGED that Defendant Under Amour, Inc.’s Motion to Dismiss Under Fed. R. Civ. 

P. 12(b)(6) is GRANTED and Plaintiff Dynamic Nutrition Solutions LLC’s Complaint is 

dismissed with prejudice. 

 
 

 
 
 
 

 
 
 


