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STATEMENT PURSUANT TO FED. R. APP. P. 26.1 

The American Society of Journalists and Authors, Inc. (“ASJA”) is a non-

governmental, 501(c)(6) not for profit organization with its headquarters in New 

York City. The ASJA has no parent corporations, and no publicly held corporation 

owns more than 10% of their stock or membership interests. 

The other amici who are signatories to this brief are individual persons and 

thus have no parent corporations, and no publicly held corporation owns more than 

10% of their stock or membership interests.
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I. INTEREST OF THE AMICUS CURIAE 

Amicus curiae American Society of Journalists and Authors, Inc. (“ASJA”), 

founded in 1948, is a non-governmental, 501(c)(6) not for profit organization with 

headquarters in New York City and with active regional chapters in Arizona, 

Illinois, New York City (local chapter separate from headquarters), Florida, 

Northern California, Southern California, San Diego, Boston, the Rocky 

Mountains region, the Southeast, the Upper Midwest, upstate New York, 

Downstate New York (separate from NYC), and Washington, DC.1 

ASJA has approximately 1,200 members consisting of outstanding freelance 

writers of magazine articles, trade books, and many other forms of nonfiction 

writing, each of whom has met ASJA’s exacting standards of professional 

achievement.  The requirements for membership in the organization are stringent:  

an author is required to demonstrate a substantial professional resume before being 

admitted to membership.  Nonfiction book authors qualify with two or more 

traditionally published nonfiction books, or one book with a second under contract.  

Article authors must provide a minimum of six substantial articles written on a 

freelance basis in national publications that pay for content.  A reader browsing 

                                                 
1 No party or their counsel authored this brief in whole or in part or contributed 

money to fund preparing or submitting this brief.  All parties have consented to 
the filing of this brief, as the parties agreed to a blanket consent for amicus 
briefs ten days in advance.  ASJA has no parent corporation, and no publicly 
held corporation owns 10% or more of its stock, nor do the individual amici. 
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any U.S. bookstore would find many titles by ASJA members.  See generally, 

http://www.asja.org/our-members/member-news/. 

Individual amici curiae are journalism professors and both former and 

current journalists as well as media critics.  They possess a variety of experience 

across journalistic disciplines and in particular, teach at the graduate and 

undergraduate level courses in broadcast news. 

Jonathan Taplin is a distinguished professor at the University of Southern 

California (“USC”).  His areas of specialization are in international communication 

management and the field of digital media entertainment.  Mr. Taplin is currently a 

member of the Academy of Motion Picture Arts and Sciences and sits on the 

advisory board of the Democracy Collaborative at the University of Maryland.  He 

was appointed by Governor Arnold Schwarzenegger in December 2006 to the 

California Broadband Taskforce. 

Mary T. Rogus is an Associate Professor of Electronic Journalism in the 

E.W. Scripps School of Journalism at Ohio University.  Her teaching 

responsibilities include TV News Producing and Reporting, Newscast/Online 

Practicum class, TV News Magazine Production, Broadcast News Seminar class 

and Media Ethics.  In 2014 she received the national Edward L. Bliss Award for 

Distinguished Broadcast Education from the Association of Educators in 

Journalism and Mass Communication. Professor Rogus conducts international 
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workshops and training funded by the U.S. State Department’s Bureau of 

Educational and Cultural Affairs for professional broadcast journalists and 

educators. She spent 20 years working in local television news, in seven different 

medium and large markets, ranging from Roanoke, VA to Minneapolis and 

Pittsburgh as an award winning reporter, producer and executive producer.  Her 

news teams have won several AP Best Newscast and Best News Operations 

awards, Murrow Awards for Spot News and Continuing Coverage, and a National 

Headliner award for Best Newscast.   

Joe Bergantino has taught news writing at Boston College for the past 13 

years and is a clinical professor of journalism at Boston University.  He is the 

director and senior investigative reporter of the New England Center for 

Investigative Reporting.  Mr. Bergantino has been a national and local 

investigative reporter for almost 30 years.  He spent most of his career as the I-

Team Reporter for WBZ-TV in Boston.  He also did investigative reporting for 

WPLG-TV, the Washington Post-owned station in Miami and spent five years as a 

correspondent for ABC News where he reported for World News Tonight, 

Nightline and Good Morning America.  During his career, Mr. Bergantino has won 

many of the broadcast industry’s most prestigious awards including a duPont-

Columbia Award and Citation, a Robert F. Kennedy Award for reporting on the 
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disadvantaged and a Gabriel Award, and several local Emmy awards including one 

designating him Best Investigative Reporter in New England.  

David C. Hazinski is an Associate Professor, Josiah Meigs Distinguished 

Teaching Professor, and Kennedy Professor of New Media at the University of 

Georgia’s Grady College of Journalism and Mass Communication.  He is a former 

NBC News correspondent, former co-host of World Business Review with Caspar 

Weinberger, and owns a consulting company, Intelligent Media Consultants, that 

has helped launch a dozen international channels, including the first private and 

24/7 news channels in India, Pakistan and Bangladesh. 

Mitchell T. Bard, who holds a Ph.D from the University of Wisconsin 

School of Journalism and Mass Communication and a J.D. from the University of 

Miami School of Law, is a tenure-track assistant professor of journalism at Iona 

College. Mr. Bard has published articles in law reviews and peer-reviewed 

journals, including two articles analyzing Fox News’ prime time coverage of 

health care reform in 2009 and 2014, which were adapted from chapters of his 

doctoral dissertation.  His textual analysis of Fox News programming was based on 

transcripts legally obtained via LexisNexis and were completed without violating 

the copyrights of the network.  Mr. Bard worked as a writer and editor for New 

York City-based publications for 15 years, mostly covering legal issues, in media 

ranging from books to the Internet. 
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Aaron Chimbel is an associate professor of professional practice in 

journalism at Texas Christian University’s Bob Schieffer College of 

Communication.  Mr. Chimbel worked as a journalist at WFAA-TV (Dallas), 

KWTX-TV (Waco) and Texas Cable News, and has produced two documentaries.  

His work has been honored by numerous journalism organizations, including five 

regional Emmy Awards and a national Edward R. Murrow Award.  He earned a 

broadcast journalism degree from TCU and a master’s degree from Columbia 

University Graduate School of Journalism. 

Patrick Meirick is an associate professor and director of the Political 

Communication Center at the University of Oklahoma.  His areas of specialization 

include political communication and news content and effects.  He received his 

Ph.D. from the University of Minnesota, and is a member of the American 

Association of Public Opinion Researchers, the Association for Education in 

Journalism and Mass Communication, and the American Political Science 

Association. 

II. SUMMARY OF ARGUMENT 

TVEyes suggests that it is an engine of free expression, but it is merely a 

low-level plagiarist, albeit one imposing a huge economic impact on those who 

investigate and report the news.  It is journalists who investigate the news and 

inform the public.  It is those who study and report on journalism that have a deep 
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understanding of the need for public discourse.  Investigative journalism advances 

the First Amendment; not copyists such as TVEyes.  

Amicus curiae—a mainstream journalism and writer’s organization and 

individual journalists, authors and journalism professors—are very concerned 

about TVEyes’ transparent but false effort to wrap itself in the cloak of journalism. 

TVEyes’ services, by copying and delivering copyrighted journalistic efforts (as 

well as massive amounts of entertainment and sports), makes a mockery of true 

journalists and those who study and criticize journalism.  Not only is TVEyes not 

truly a tool for journalistic purposes, it is merely an economic substitute for the 

critical and growing digital distribution of millions of copyrighted works.  

To understand fully the implications of a fair use finding that would allow 

TVEyes’ infringing conduct to continue, the undersigned amici believe that the 

Court first must comprehend the nature of the news industry and the particular 

impact that such a decision would have on that industry.  Without copyright 

protection, it becomes economically impossible for journalists and news 

organizations to earn a return on their creativity.  TVEyes’ service undermines and 

conflicts with creating the very type of work that it copies and delivers to its 

commercial customers.  This creates harm not just to news organizations, but 

individual journalists are also impacted by a decision that allows the distribution of 

copyrighted news content without authorization.  
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Additionally, as the journalists, authors and researchers whom TVEyes 

insists use its service for criticism and commentary, amicus curiae feel uniquely 

suited to point out that TVEyes is not necessary for media criticism, reporting or 

analysis and is, in fact, rarely used for such purposes.  Although one brief 

supporting TVEyes purported to represent “media critics,” it was filed on behalf of 

only two organizations—a small documentary film studio and an admittedly partial 

media organization, and one individual, and clearly did not represent the views of 

mainstream media critics nationwide.   

Furthermore, the District Court was correct in holding that the Content-

Delivery Features of TVEyes do not constitute fair use.2  Certain of the District 

Court’s conclusions of law, however, appear to have been influenced by its 

expansion of the “transformative use” doctrine beyond the logical and permissible 

confines of that doctrine, even in the Second Circuit.  Specifically, the District 

Court allowed its early determination that some features of TVEyes were 

“transformative” to infect its analysis of the fourth statutory fair use factor by 

finding that such “transformativeness” overrode the displacement of several 

markets that should be left to copyright owners to develop without competition 

                                                 
2 The amici understand that the aspect of the district court’s ruling regarding the 

so-called “indexing” and “search” features of TVEyes’ service has not been 
appealed, and thus do not address that aspect of the decisions below, although 
they believe strongly that aspect of the decisions is incorrect. 
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from clipping services.  See Fox News Network LLC v. TVEyes, Inc., 43 F. Supp.3d 

379, 395 (2014) (“Sept. 9, 2014 Opinion”) (“any economic harm caused by 

transformative uses does not factor into” analysis of the fourth factor).  But even 

under this Court’s decision in The Author’s Guild et al. v. Google, 804 F.3d 202 

(2015), cert. denied, 138 S. Ct. 1658 (hereafter “Google Books,”), the fourth 

statutory factor is to be examined without regard to an earlier finding of 

“transformation.”  Id. at 223-24. 

This legal error caused the District Court to minimize the significance of the 

displaced market by TVEyes’ services by speculating, on a pre-trial record, that 

TV Eyes’ impact only had a “very small possible impact” on Fox’s bottom line and 

thus what it called “cognizable market harm.”  (Sept. 9, 2014 Opinion at 396).  

Amici believe this was a legal error, because the fourth factor requires 

consideration not only of the harm caused by the infringement at issue but the 

broader market harm, actual or potential, if widespread conduct of the same nature 

were to be approved as a result of the decision in the case.  Campbell v. Acuff Rose, 

510 U.S. 569, 590 (1984).  The District Court gave lip service to this requirement, 

but then completely ignored any analysis of it.  This Court should therefore, in its 

decision, clarify the proper application of the fourth factor. 

In its quest to grow its own business, TVEyes has ignored copyright law and 

believes it can download and deliver content in any fashion it chooses while 
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charging monthly fees for it.  If that is permitted to continue, not only will 

television networks suffer from illegitimate competition, but individual journalists 

will not be compensated for their work.  The result will be amateur news reporting 

that merely parrots company press releases (the main use of TVEyes, as set forth 

more fully in Fox’s principal brief), that engages in speculation without proper 

journalistic vetting and without the integrity of the journalistic profession.   

Amicus curiae respectfully request that this Court hold that the Content-

Delivery Features do not constitute fair use and deny all aspects of TVEyes’ 

appeal, while clarifying the role of the fourth statutory factor even where there is 

an earlier finding that the uses are “transformative” under factor one.     

III. ARGUMENT 

A. THE NECESSARY INVESTMENT IN JOURNALISM 

As a starting point, journalism and news reporting requires substantial 

investment.  The various national television organizations, including Fox News, 

spend hundreds of millions of dollars a year to fulfill their newsgathering and 

reporting purposes.  Dkt. 100 (“Knobel Decl.”) ¶¶182-189.  Such investment is 

necessary because these organizations truly serve as the “fourth estate” in our form 

of democratic society.  They monitor the actions of the government, large 

businesses, critical organizations and powerful persons: 

Without the efforts of professional journalists, acts of 
government malfeasance, company corruption, consumer 
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danger, and environmental degradation go unnoticed. . . 
when the press is not there to shine [the] light on the 
goings-on of public and private institutions and society. 

Id.  To combat the financial effects felt by the American media in recent years, and 

to keep up the watchdog press that is so essential to American democracy, 

mainstream news organizations of all types must remain financially viable, and 

thus need to diversify and maintain every possible stream of revenue.  Non-profit 

media, while valued, is not capable of replacing mainstream television news 

organizations as producers of the bulk of public service journalism.3  The same is 

true for bloggers, who generally lack the training and resources to conduct full-

blown investigative journalism.4   

 In addition to the costs of producing broadcast news content, the television 

news business has invested substantial resources in moving much of its content to 

digital distribution.5  Knobel Decl. ¶8.  The digital revolution has drastically 

altered the manner in which news content is both produced and distributed.  

                                                 
3  See Pew Research Center, Nonprofit Journalism: A Growing but Fragile Part 

of the U.S. News System, http://www.journalism.org/2013/06/10/nonprofit-
journalism/ 

4  See Kaplan, David E., Global Investigative Journalism: Strategies for Support, 
2013, http://www.cima.ned.org/wp-content/uploads/2015/01/CIMA-
Investigative-Journalism-Dave-Kaplan.pdf 

5  See Pew Research Center, The Revenue Picture for American Journalism and 
How It Is Changing, http://www.journalism.org/2014/03/26/the-revenue-
picture-for-american-journalism-and-how-it-is-changing/ 
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Journalists and news organizations must receive a return on their investment in 

digital technology.  Amici endorse Dr. Knobel’s finding that “[i]f news 

organizations are not able to recoup their costs and turn a profit, they will not have 

the resources that are needed to produce high-quality journalism that serves the 

public interest.”  Id. at ¶189.  Only after these vital concepts are recognized should 

the discussion turn to whether an unauthorized for-profit business should be able 

“find” content under the guise for fair use, let alone “deliver” it to their paying 

customers without technical restrictions on further dissemination. 

B. HARM TO JOURNALISTS AND NEWS 

1. THE SUBSTITUTION OF DIGITAL MARKETS BY 
TVEYES IS RAMPANT, NOT SMALL 

The District Court’s conclusion that TVEyes’ services result in only a “very 

small possible impact” to what it called “cognizable market harm” is error.  It 

appears to have reached this conclusion based on a variety of perceived “public 

interests” and an incorrect view of the economic impact on journalists and authors 

if TVEyes’ services were allowed to spread unrestricted and the conduct became 

widespread.  Even if Fox, on summary judgment, had not specifically identified 

lost customers, which it did, that does not mean that there is no market harm.  

Knobel Decl. ¶85.  

Second, TVEyes is acting as a substitute in the marketplace.  In what is now 

coming to be known as the “sharing economy,” it is typical that less revenue 
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redounds to those who invest significant resources in a good or service, and more 

revenue goes to services that provide access and act as a mediator to put suppliers 

and consumers together.  Witness how services like Uber, Lyft, Airbnb and Handy 

are destroying traditional markets in local transportation, hospitality and 

maintenance services, to the chagrin of those who invested in the infrastructure in 

those industries.   

Amici are not suggesting that technological progress in various industries is 

negative.  The sharing economy connects consumers with nontraditional (and 

unregulated) suppliers of a good or service.  But what TVEyes does is different in 

a sinister way.  If TVEyes merely monitored and recorded amateur YouTube 

channels and video blogs that the public viewed as viable alternatives to the 

mainstream news media, it might be serving a purpose different than the broadcasts 

that it replaces.  But TVEyes does much more than that (plus, the public doesn’t 

consider blogs a viable alternative to the news). AirBnB does not connect 

consumers with rooms in the Hilton without paying Hilton for those rooms; yet 

TVEyes does the equivalent for Fox News stories.   

The news industry is not immune from the sharing economy phenomenon, 

and mainstream organizations have had to adjust by making their content available 

in digital form and partnering with digital platforms.  But there is one other critical 

difference – the distribution of copyrights works is in fact regulated and Congress 
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has chosen to protect – through copyright – the investments in infrastructure made 

by those investing in news gathering and reporting, including the salaries and other 

forms of compensation for individual reporters and journalists, both employed as 

regular-course employees and freelancers.  Giving such investors the ability to 

obtain a return on their investment and to encourage the continued investment in 

their services is a key reason why we have copyright.  See Kirtsaeng v. John Wiley 

& Sons, Inc., Dkt. No. 15-375, 568 U.S. ___ (June 16, 2016, slip.op. at 6) 

(“[C]opyright law ultimately serves the purpose of enriching the general public 

through access to creative works …The statute achieves that end by striking a 

balance between two subsidiary aims: encouraging and rewarding authors’ 

creations while also enabling others to build on that work.”) (citations omitted). 

But TVEyes does not “build on” the work of others; it merely steals it and 

delivers it to its customers.  More and more, traditional news services are focusing 

on their digital distribution and how to control it in order to obtain a return on their 

investment in investigative reporting, and to stay in business.6  See Knobel Decl. 

¶181.  TV Eyes acts as a substitute for that natural market expansion.  Id. ¶83. 

                                                 
6  See Reuters Institute for the Study of Journalism, Media, Journalism and 

Technology Predictions 2016, 
http://digitalnewsreport.org/publications/2016/predictions-2016/#executive-
summary 
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Furthermore, where there is a functioning licensing market at the time of 

infringement, undercutting that market cannot be a fair use.  TVEyes encourages 

its clients to publically post clips and hyperlinks to clips (that sit on TVEyes’ own 

servers).  As such, “the TVEyes Content-Delivery Features act as a substitute for 

and diverts people away from Fox News’ online platforms, including its websites 

and apps, and its syndication partners’ websites (e.g., Yahoo!, Hulu and 

YouTube).”  Knobel Decl. ¶95.  Traditional digital markets are also harmed 

because TVEyes serves as a clear substitute for Fox News’ digital distribution 

platforms.  Id. ¶31.  TVEyes’ subscribers can choose to access the Content-

Delivery Features instead of licensing clips from Fox News, or its partners, which 

results in lost licensing revenue to Fox.  Id.  In addition, TVEyes subscribers have 

the ability to and do use the Content-Delivery Features instead of linking to clips 

on Fox News’ websites or the websites of its syndication partners. This diverts web 

traffic away from these authorized websites, resulting in lost advertising revenue.  

Id. ¶61.  A lower degree of traffic to Fox News’ websites clearly signifies lost 

marketing opportunities, as less people are visiting the websites and thus do not see 

Fox News’ promotions and other content posted on those websites.  Id. 

Why does this matter to journalists and writers?  First, journalists and writers 

depend on news organizations for their livelihood – if services such as Fox cannot 

survive economically, they cannot pay their staff or the freelancers who 
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supplement regular employees.  Second, it is important for the Court to understand 

that the way journalists and writers are paid is changing in the “sharing economy.”  

For example, authors of journalistic works used to be paid by page, and then 

increasingly were paid by “page views” on the Internet.  But now, even those 

models are antiquated – authors are paid with increasing frequency by the number 

of times their works are “liked,” “shared,” “re-tweeted” or “linked,” and simply 

landing on the page with their work is no longer sufficient for them to make a 

living.7  A typical contract may provide for something like the following:  “Posts 

of 300-600 words: $x fixed + traffic bonus + retweet bonus,” with the traffic bonus 

measured by incremental page views compared to the average in the prior month 

and each re-tweet earning additional revenue to the author.  Services like TVEyes 

supplant and usurp these markets because the content creators lose control (and 

even visibility) of how many times a work is shared.  That is because links revert 

back to TVEyes and not the authorized website, and TVEyes permits and 

encourages downloading, making it impossible to detect where the works have 

been used.  

The presence of unauthorized clips also diverts viewers from the websites of 

Fox News’ syndication partners, which lowers their ad rates.  Knobel Decl. ¶102.  

                                                 
7  For example, Examiner.com pays its writers according to a mix of page views, 

comments and article shares. http://www.makealivingwriting.com/write-
content-mills-writers-true-stories/.   

http://www.makealivingwriting.com/write-content-mills-writers-true-stories/
http://www.makealivingwriting.com/write-content-mills-writers-true-stories/
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It is no coincidence that Google and Microsoft (which is in the process of 

purchasing social media platform LinkedIn) are the amici in favor of TVEyes, 

because they, like any other company that makes use of mass digitization, would 

like to use more content than currently permitted under fair use law and, thereby, 

receive substantial financial benefits.  This only goes to show that, if this Court 

permits TVEyes to continue copying and distributing television content as TVEyes 

has done to date, it will open the floodgates to similar widespread use, which will 

substantially harm the market for this content. 

Fox News’ negotiating position with its partners and the revenues it receives 

from them is clearly put at jeopardy by TVEyes’ services.  Id.  In turn, journalists 

and authors will lose significant revenues for their works if this type of conduct is 

permitted in a widespread and unrestricted manner. 

Moreover, TVEyes does not take adequate measures to prevent sharing 

beyond what is necessary for the District Court’s stated “transformative purpose” 

of indexing and search.  TVEyes fails to employ any of the necessary safeguards to 

prevent unlawful sharing; it fails to employ watermarking, digital rights 

management, or any other technological limitations that might assist in regulating 

the redistribution of the news content.  Knobel Decl. ¶17.  In truth, TVEyes’ 

service is not intended for internal use, but rather for external promotion and 

marketing.  See id. ¶67.  By way of example, because a watermark or date/time 
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code would make the video clips less desirable for marketing and publicity 

purposes, TVEyes has chosen to omit them from use, in spite of the fact that their 

implementation would require minimal effort and cost. 

The District Court also failed to recognize that TVEyes and its partners are 

expanding their businesses, and if this Court sanctions their activities, it is highly 

likely that other companies will enter the marketplace and deliver content in the 

same way. Id. ¶22.  If that occurs, the vital services provided by the television 

news industry are “unlikely to survive as digital distribution becomes increasingly 

important.”  Id.  The threat to journalism is large because “widespread use of the 

kind engaged in by TVEyes will suppress digital markets for television news 

content just as they are about to become the core of most television businesses.”  

Id. ¶16. 

2. Tveyes’ Proposed Approach Requires Impermissibly Ignoring 
The Qualitative Nature Of Its Takings 

TVEyes suggests that just because its clips are short, they are a fair use. 

(TVEyes’ Brief at 40).  This is wrong.  The very nature of the types of journalism 

consumers want today, as studied by the amicus curiae media academics, whether 

on live television or via their social networking platforms, is short sound-bite 

pieces of information, such as “top ten” lists, tailored news feeds on particular 

topics, and sharing of news from friends and colleagues with similar interests. 

Journalists and authors have had to adjust their reporting and writing to that reality, 
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and as discussed above, payment systems for writers have changed accordingly 

such that writers often get paid not just by the page, but by the number of Internet 

page views, shares, likes and links. 

The impact of ignoring the qualitative nature of the taking is particularly 

pernicious for authors of short non-fiction works such as the many members of 

ASJA who write journal articles and other short works.  For example, an article or 

book chapter on “Seven tips for networking at holiday parties,” will receive many 

fewer page views if the seven tips are revealed through a clipping service akin to 

TVEyes.  There is lost income for the author since the reference link is back to the 

clipping service (such as TVEyes) instead of the publisher (such as Fox).  This 

type of lost “shares,” as discussed above, is increasingly also leading to lost 

revenue for authors and journalists.  

An examination of the qualitative nature of the taking has been a part of the 

fair use analysis for over three decades.  In Harper & Row Publishers, Inc. v. 

Nation Enterprises, 471 U.S. 539 (1985), the Supreme Court overturned this 

Circuit’s finding of fair use even though it recognized that the secondary works 

were for a purpose stated in the preamble of Section 107 and qualified as “news.” 

The Supreme Court held that although the excerpts used by the defendant 

from President Ford’s memoirs constituted a quantitatively insubstantial portion of 

the work (300 words out of 200,000), the excerpts represented “the heart of the 
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book” and were qualitatively substantial in view of their expressive value and their 

key role in the infringing work. 471 U.S. at 564-65.  Thus, the District Court here 

first erred by failing to analyze at all the qualitative substance of what was taken by 

TVEyes from the works of the 19 programs involved, but that error was rendered 

even worse since millions of programs were disseminated by TVEyes and are 

impacted by the decision. 

Indeed, the excerpts used in TVEyes’ distribution services can often be 

much longer than the 300-word excerpt of Gerald Ford’s memoirs found to be 

unfair in Harper & Row.  Even Judge Leval, who has been one of the most 

vociferous jurists for expanding fair use, agreed that Harper & Row embodied the 

correct result.  See Leval, “Toward a Fair Use Standard,” 103 Harv. L. Rev. 1105, 

at 1120, 1123 (1990).  See also Cambridge Univ. Press v. Patton, 769 F.3d 1232, 

1271 (11th Cir. 2014) (each excerpt of each work must be qualitatively examined 

on its own).8 

The undersigned amici are particularly concerned about this lack of 

qualitative analysis in the District Court’s opinion, since many of ASJA’s authors 

and other journalists publish shorter works or “modular” works where even a small 

                                                 
8  In Cambridge, the Court also held that a “10 percent-or-one-chapter approach” 

was not relevant to an individualized fair use analysis.  Cambridge, 769 F.3d at 
1272. 
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percentage could easily usurp the “heart” of their works and impact their market 

value, as, for example, in the “seven tips” illustration discussed above.   

Moreover, in Harper & Row, the Supreme Court pointed out that the effect 

of the infringing use upon the potential market for the copyrighted work was the 

“single most important element of fair use.” 471 U.S. at 566.  Contrary to this 

Circuit’s elevation of “transformative use” and the first factor, in the digital 

“sharing economy” clipping services like those of TVEyes “directly compete for a 

share of the market.” Id. at 568.  Even if effective technological measures to limit 

distribution were put in place — and TVEyes has none — it would not take long for 

an individual, let alone a group of people, to obtain the entirety of a work.  

Nonetheless, even where only smaller excerpts are available, the market for the 

copyrighted work is being impacted.  See Sony Corp. of America v. Universal 

Studios, Inc., 464 U.S. 471,451 (1984) (“if the intended use is for commercial gain, 

that likelihood [of harm] may be presumed.”).  There is clear evidence of market 

harm and actual damage of the sort recognized by this Court in Harper & Row and 

Sony as a result of TVEyes’ products, further demonstrating why the quantitative 

analysis of the District Court was an inappropriate methodology to use in the 

context of this case. 
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C. TVEYES IS NOT NECESSARY TO CRITICIZE THE MEDIA 
OR PERFORM JOURNALISM RESEARCH 

TVEyes is not necessary to criticize the media.  There is a thriving 

commentary and criticism community, of which many of the professor amici are 

members, that does not use TVEyes.  Although TVEyes acts as if television news 

is secret or ephemeral, neither is true.  Everything produced by Fox and other 

stations is available to the public by the simple act of watching television, while 

VCRs have been commercially available since at least 1975.  Fox makes its 

content available digitally through a variety of mediums, including but not limited 

to: traditional video recorders and DVRs, advanced video recording technology, 

clip licensing, and digital distribution to authenticated cable or satellite subscribers.  

Knobel Decl. ¶39.  Fox’s content also is available in full from the Internet 

Archive’s TV News Archive and in part from the Vanderbilt University Television 

News Archive.   

Amici have commented on, criticized and conducted research on television 

news for decades without the use of TVEyes.  Amici journalism and media 

academics routinely do research involving television news and the media without 

the use of TVEyes.  Virtually none of the studies cited by TVEyes’ amici to show 

the importance of journalistic research, commentary and criticism use TVEyes for 

their research methodologies.   
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Watching, downloading, emailing, sharing and archiving unauthorized video 

clips are not necessary for journalism or journalism scholarship.  The amicus 

curiae have been involved with myriad studies on media and the news without 

using TVEyes’ Content-Delivery features.  TVEyes’ justification is a post-

litigation tactic which should be rejected.   

IV. THE DISTRICT COURT’S TRANSFORMATIVE USE STANDARD 
IS MISGUIDED 

The District Court’s decision decimates the purpose of Copyright to the 

extent it elevates an incorrect vision of “transformative use” above all else and 

wipes out entirely factors two, three, and four of the statutory fair use factors by 

referencing back to its earlier finding of “transformative use” in its analysis of 

factor one. 

Indeed, what the decision stands for is that the more verbatim copying and 

the more massive the copying regime is, the more likely the copyist is to get away 

with it.  If the standard is not clarified by this Court, it would put this Circuit 

squarely in conflict with the Supreme Court and the Seventh and Eleventh Circuits. 

The justification for the lower court’s decision that the massive copying 

performed by TVEyes is necessary for media criticism is a bizarre detour into fact-

finding at the summary judgment stage.  At a minimum, whether or not media 

criticism is a positive byproduct of TVEyes’ purely commercial enterprise 
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deserves to be heard by a jury who can decide whether this is a makeshift post-

copying argument or a legitimate purpose for what is essentially wholesale theft. 

A. The District Court Elevated Its Finding of Transformative Use 
Above All Other Factors Impermissibly 

But even beyond this Circuit’s overly permissive view of “transformation” 

in its first-factor analysis, which the undersigned amici believe is a wrong 

interpretation of Campbell, the District Court’s decision expands improperly even 

this Court’s “transformative use” jurisprudence.  TVEyes’ service plainly displaces 

an existing licensing market that makes it more likely than not that there will be 

less journalism, not more.   

For example, the District Court reports that a monthly subscription to 

TVEyes costs $500, permitting its customers to watch live streams of 1,400 pay 

and over-the-air television stations. (Sept. 9, 2014 Opinion at 2-3).  It then ignores 

the commercial nature of this service in both its first and fourth factor analysis.  

Thus, if unchecked, price is apparently not a relevant factor.  But suppose that 

TVEyes were to drop its price to one dollar less than a monthly cable subscription, 

not only displacing the market for “clips,” but displacing the market for cable 

television in its entirety.  The District Court’s analysis of the fourth factor would 

still hold the factor to favor fair use – which would be an inexplicable result. 

Yet price erosion is exactly what TVEyes’ Content-Delivery services result 

in, as described more fully in Fox’s brief.  (See Brief for Plaintiff-Appellee-Cross 
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Appellant, dated June 16, 2016, at 72, Dkt. 153, at page 81 of 105).  Nevertheless, 

the District Court seemed persuaded that because the core service of TVEyes was 

found by it to be “transformative,” the fourth-factor needed to be limited by that 

finding.  (Sept. 9, 2014 Opinion at 395).  

This was clear legal error.  Even in Google Books, the results of which the 

amici here find strongly disagreeable, Judge Leval noted: 

However, Campbell’s observation as to the likelihood of 
a secondary use serving as an effective substitute goes 
only so far. Even if the purpose of the copying is for a 
valuably transformative purpose, such copying might 
nonetheless harm the value of the copyrighted original if 
done in a manner that results in widespread revelation of 
sufficiently significant portions of the original as to make 
available a significantly competing substitute. The 
question for us is whether snippet view, notwithstanding 
its transformative purpose, does that. 

Google Books at 223-224 (emphasis added).  The key phrase is that, even in a 

Circuit with an expansive view of what is “transformative,” the question of factor 

four is to be analyzed separately, “notwithstanding” the “transformative purpose” 

previously found. 

The District Court bought into the fiction that “transformation” should 

impact the analysis of market substitution.  In so doing, it expanded even further 

this Court’s use of the word “transformation” from Campbell to Google Books way 

too far and beyond what this Circuit intends. 
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To start, in the view of amici, this Court already has expanded the 

“transformative use” discussion in Campbell too far to cover “expanded utility” 

instead of “added expression.”  By comparison with the Supreme Court’s 

language, the test articulated by the Second Circuit looks like this, and the District 

Court’s use of “transformation” to negate the other three factors goes well beyond 

even this Circuit’s understanding of what the Supreme Court meant in Campbell: 

 
Supreme Court in 
Campbell 

Second Circuit in Google 
Books 

District Court in 
TVEyes 

 
whether the new work 
“adds something new, 
with a further purpose 
or different character, 
altering the first with 
new expression, 
meaning, or message.”    
 
Campbell, 510 U.S. at 
579 (emphasis added). 

 
where the new form of the 
existing work 
“communicates something 
new” or “expands its 
utility.”   
 
Authors’ Guild, 804 F.3d, at 
214 (emphasis added). 
 
Providing a new way of 
accessing works or 
“information about” them is 
transformative (id. at 215-
17); no alteration of the 
work necessary; no new 
expression, meaning or 
message required. (id. at 
220). 

 
Any economic harm 
caused by 
transformative uses 
does not factor into fair 
use analysis because 
transformative uses do 
not serve as a 
substitute for the 
original work. 
 
43 F. Supp.3d at 395. 
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This is an untenable result that eviscerates copyright and the very purpose of 

copyright to provide exclusive rights of distribution to the owners of copyrighted 

works. 

B. TVEYES AND ITS AMICI IGNORE THE SUPREME COURT’S 
DECISION IN AEREO 

The District Court’s decision on factor four (and the position of TVEyes and 

its amici) is also at odds with the Supreme Court’s decision in American 

Broadcasting Cos., Inc. et al. v. Aereo, Inc., 134 S. Ct. 2498 (2014).  Aereo stands 

for the proposition that a party cannot engage in massive copying by using a new 

technology that does not have any productive purpose other than to supplant 

existing licensing regimes in an industry. 

In Aereo, the majority of the Supreme Court rejected an argument made by 

three dissenting justices to the effect that Aereo was like “a copy shop that 

provides its patrons with a library card.”  Id. at 2507.  That argument relied on a 

principle that some courts and commentators have erroneously called “volition.”  

What the dissenting justices were saying was that because the viewer decides what 

programs to watch, it is the viewer, and not Aereo, who takes the action necessary 

for copyright infringement.  This is a very similar argument to the one made by 

TVEyes and its amici here.  (See TVEyes’ Brief at 52-55).  But the illicit 

downloading and re-distribution of millions of journalistic and entertainment 
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programs is not a “fair use.”  Rejecting the need for “volition” in mass-copying 

cases, the Supreme Court majority responded to the dissenting view as follows: 

Here the signals [of Aereo’s transmissions] pursue their 
ordinary course of travel through the universe until 
today’s ‘turn of the knob’ — a click on a website — 
activates machinery that intercepts and reroutes them to 
Aereo’s subscribers over the Internet.  But this difference 
means nothing to the subscriber.  It means nothing to the 
broadcaster.  We do not see how this single difference, 
invisible to subscriber and broadcaster alike, could 
transform a system that is for all practical purposes a 
traditional cable system into ‘a copy shop that provides 
its patrons with a library card.’ 

Aereo, 134 S. Ct. at 2507 (emphasis added). 

In Aereo, the defendant was retransmitting network television channels to 

subscribers for a monthly fee that was lower than what those subscribers would 

pay for basic cable, just as TVEyes undercuts the price for Fox’s clipping services 

here.  While not addressing fair use, the Supreme Court’s rejection of the dissent’s 

“volition” doctrine is important because in its recent decisions this Circuit has 

applied a permissive approach in allowing technology companies to avoid 

copyright infringement simply because of their use of new technologies to 

distribute content.  See WNET Thirteen v. Aereo, Inc., 712 F.3d 676 (2d Cir. 2013), 

reversed, 134 S. Ct. 2498 (2014); Authors Guild v. Google, 804 F.3d 202 (2d Cir. 

2015), cert. denied, 136 S. Ct. 1658 (2016); Authors Guild, Inc. v. HathiTrust, 755 

F.3d 87 (2d Cir. 2014); Cariou v. Prince, 714 F.3d 694 (2d Cir. 2013), cert. 
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denied, 134 S. Ct. 618 (2013); Cartoon Network LP, LLLP v. CSC Holdings, Inc., 

536 F.3d 121 (2d Cir. 2008), cert. denied, 557 U.S. 946 (2009).  The District 

Court’s approach to the fourth factor here continues that trend and takes it way too 

far. 

C. There Is A Circuit Split on Transformative Use That This Court 
Should Consider 

As further support that the District Court should not have considered 

transformation in its analysis of the fourth factor, it bears noting that two other 

federal appellate courts have expressed disagreement with how broadly 

“transformation” is used to justify “fair use” by this Circuit. 

In Kienitz v. Sconnie Nation, LLC, 766 F.3d 756 (7th Cir. 2014), the 7th 

Circuit criticized this Circuit’s Cariou decision: 

We’re skeptical of Cariou’s approach, because asking 
exclusively whether something is “transformative” not 
only replaces the list in §107 but also could override 17 
U.S.C. §106(2), which protects derivative works. To say 
that a new use transforms the work is precisely to say that 
it is derivative and thus, one might suppose, protected 
under §106(2).  

Id. at 758. 

Then, shortly after the HathiTrust decision, in Cambridge University Press, 

the 11th Circuit expressly disagreed with the analysis of “transformation” in 

HathiTrust.  The Cambridge court expressly held that uses similar to those 

approved by this Court are not transformative at all: 
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Defendants’ use of excerpts of Plaintiffs’ works is not 
transformative. The excerpts of Plaintiffs’ works posted 
on GSU’s electronic reserve system are verbatim copies 
of portions of the original books which have merely been 
converted into a digital format. 
... 
Nor do Defendants use the excerpts for anything other 
than the same intrinsic purpose... served by Plaintiffs’ 
works: reading material for students in university 
courses.  Although an electronic reserve system may 
facilitate easy access to excerpts of Plaintiffs’ works, it 
does nothing to transform those works. 

Cambridge, 769 F.3d at 1262-63 (emphasis added); id. at 1263 (citing Campbell) 

(“[r]ather, Defendants’ use of excerpts of Plaintiffs’ works ‘supercede[s] the 

objects of the original creation.’”).  Accordingly, this Circuit and the 11th Circuit 

are in disagreement about how Campbell’s “transformative use” statement should 

be interpreted with regard to the use of excerpts of copyrighted works. 

While the District Court’s premise that TVEyes’ service improves the utility 

of media criticism or access by using search technology, nothing in Campbell 

suggests that there is any justification for using copyrighted works as the “raw 

materials” for a commercial product that merely repackages the unchanged full text 

of those copyrighted works for consumption in the digital age.  Rather, like the 

technology in Aereo, “search” can provide a public benefit to consumers, but it 

cannot excuse the obligation to compensate copyright owners when the 

technological system is built on the backs of their work without permission. 
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It bears noting that in the remand of the Cambridge case, based on the 11th 

Circuit’s decision to treat the copying of the works at issue as non-transformative, 

the District Court held a trial and analyzed the works one by one as required.  The 

question of market substitution under factor four was therefore analyzed as it was 

meant to be analyzed by Congress – as a separate factor on a case-by-case basis. 

Cambridge University Press v. Becker, No. 1:08 Civ. 1425, 2016 WL 3098397 

(N.D. Ga. Mar. 31, 2016).  The District Court failed to do so here. 

This further illustrates the flaws here of the District Court’s approach, 

excusing the “small possible impact” of the infringement just because it represents 

a small portion of Fox’s overall revenue.  The District Court frames this market for 

broadcasters as what it coins “derivative.”  But that is a misnomer – the works may 

be “derivative works” under the definition in the Copyright Act insofar as they are 

clips or abridgements – but the market is not derivative at all.  Rather, it is a direct 

financial market of growing importance not only to broadcast networks but to all 

journalists and authors.  If it makes up a small amount of Fox’s current revenue, 

that does not matter.  The District Court’s analysis failed to take into account what 

even this circuit has said is the primary concern of the fourth statutory factor of 

whether the use will impact a growing and large potential market.  TVEyes’ core 

service and the four “complements” in its Content-Distribution suite of services 

certainly raise that concern.  They are not a fair use. 
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V. CONCLUSION 

For the foregoing reasons, the undersigned amici respectfully request that 

this Court hold that the Content-Delivery Features do not constitute fair use, 

reverse the District Court to the extent its decisions conflict with that holding, deny 

all aspects of TVEyes’ appeal, and clarify that the fourth statutory factor must be 

considered without regard to a prior finding of “transformation,” under the first 

factor. 
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