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WHAT	IS	FAIR	USE?	



(3)	The	copyright	in	a	literary	or	musical	work	
which	is	lawfully	available	to	the	public	shall	not	
be	infringed	by	any	quota2on	therefrom,	
including	any	quota>on	from	ar>cles	in	
newspapers	or	periodicals	that	are	in	the	form	of	
summaries	of	any	such	work:	Provided	that	the	
quota>on	shall	be	compa2ble	with	fair	prac2ce,	
that	the	extent	thereof	shall	not	exceed	the	
extent	jus>fied	by	the	purpose	and	that	the	
source	shall	be	men>oned,	as	well	as	the	name	of	
the	author	if	it	appears	on	the	work.	
	
-South	Africa,	12(3)	



(4)	...	a	person	who	is	in	lawful	possession	of	a	
computer	program	may	do	any	of	the	following	acts	
without	the	authoriza>on	of	the	right	holder	whereby	
copies	are	necessary	for	the	use	of	the	computer	
program	in	accordance	with	its	intended	purpose		
.	.	.		
or	(d)	for	any	purpose	that	is	not	prohibited	under	any	
license	or	agreement	whereby	the	person	is	permiGed	
to	use	the	program.		
	
Kenya	-	Copyright	Act	2001	Sec>on	26,	Art	(4)	





IS	FAIR	USE	GOOD	FOR	YOU?	





Benefits	 L&Es		 Dependent	
Variables	

Theore2cal	 Empirical	

Technological	
Innova2on		

Time/	space	shiRing,	
private	use,	non-
commercial	copying,	
fair	use	

Personal	use	
devices;	High	
tech	investment;	
Firm	and	
Industry	
Sta>s>cs	

Von	Lohman	 Lerner;	Carrier	
(survey);	Handke	
(survey);	Ghafele	
&	Gilbert;	Gilbert	

Research	and	
development		

Fair	use,	educa>onal	
excep>ons,	
quota>on,	cri>cism	&	
review,	text	and	data	
mining	

Educa>onal	
aGainment;	
Workforce	
Produc>vity;	
Follow-on	
science;	
Datamining	
research	output	

Lemley	&	
Frischmann;	
Benkler	

Moser;	L.	
Guibault,	C.	
Handke	&	J.-J.	
Vallbé	

Freedom	of	
expression	
and	cultural	
flourishing	

Transforma>ve	use;	
fair	use;	user	
generated	content	

YouTube	
uploads;	cultural	
produc>on	

Jaszi	and	
Aufderheide	

Aufderheide	
(survey);	WIPO	
Global	Innova>on	
Index	



Index	 Features	 Limita2ons	

WIPO	L&E	surveys	 Broad	list	of	countries,	fine	
detail	

Sta>c	(no	>me	series),	yes/no	
answers,	liGle	case	law/	
interpreta>on	

Consumers	
Interna2onal	

Focused	on	L&Es	 Sta>c,	mostly	limited	to	yes/no	
ques>ons	w/in	categories	

Gilbert	 Ranks	w/in	L&Es	(1-3	scale)	 “Flexibility”	=	“robust”;	sta>c	
(2006),	narrow	group	of	high	
income	countries;	no	case	law	

GIPC	 Rankings	of	countries	on	IP	
strength	

Sta>c,	but	survey	updated	each	
year;	liGle	L&E	coverage;	
subjec>ve	and	poli>cally	inspired	



USER	RIGHTS	SURVEY	

hXp://2nyurl.com/user-rights-survey	
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