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QUESTIONS PRESENTED

According to the patent exhaustion doctrine, once
a patentee sells an article embodying the patented in-
vention, “the patentee may not thereafter, by virtue of
his patent, control the use or disposition of the article.”
United States v. Univis Lens Co., 316 U.S. 241, 250 (1942).
Yet the Court of Appeals approved of twomechanisms by
which a patentee may sell a patented article and yet still
control use or disposition of that article. The questions
presented are whether those mechanisms are tenable un-
der the exhaustion doctrine. Specifically:

1. Whether a “conditional sale” that transfers title
to the patented item while specifying post-sale restric-
tions on the article’s use or resale avoids application of
the patent exhaustion doctrine and therefor permits the
enforcement of such post-sale restrictions through the
patent law’s infringement remedy.

2. Whether, in light of this Court’s holding in
Kirtsaeng v. John Wiley & Sons, Inc. that the common
law doctrine barring restraints on alienation that is the
basis of the exhaustion doctrine “makes no geographi-
cal distinctions,” 133 S. Ct. 1351, 1363 (2013), a sale of a
patented article—authorized by the U.S. patentee—that
takes place outside of theUnited States exhausts theU.S.
patent rights in that article.

(i)





TABLE OF CONTENTS

QUESTIONS PRESENTED . . . . . . . . . . . . . . i
TABLE OF AUTHORITIES . . . . . . . . . . . . . . iv
INTEREST OF AMICI CURIAE . . . . . . . . . . . 1
SUMMARY OF ARGUMENT . . . . . . . . . . . . . 3
ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . 6

I. The Federal Circuit’s Decision Is an Outlier in
a Centuries-Long Tradition of the Exhaustive
Nature of Sales of Goods . . . . . . . . . . . . . . 6
A. For Four Centuries, Courts Have Re-

jected Post-Sale Restrictions that Run
with Personal Property . . . . . . . . . . . . 7

B. Courts Refuse to Use Intellectual Prop-
erty Doctrine to Enforce Post-Sale Re-
straints . . . . . . . . . . . . . . . . . . . . . . 9

C. Patent Exhaustion Has Adhered to This
Long Tradition of Precedent—Until the
Federal Circuit . . . . . . . . . . . . . . . . 13

II. The Decision Below Impairs Strong Consumer
and Free Market Interests . . . . . . . . . . . . 14
A. Weakening Patent ExhaustionWill Harm

Competition and Consumers . . . . . . . . 15
B. PatentExhaustion Protects Fundamental

Speech, Autonomy, and Privacy Rights of
Purchasers . . . . . . . . . . . . . . . . . . 18

III. This Case Squarely Presents Two Questions
on Patent Exhaustion, Both Worthy of This
Court’s Review . . . . . . . . . . . . . . . . . . . 22

CONCLUSION . . . . . . . . . . . . . . . . . . . . . 25
APPENDIXA:ExampleEndUser LicenseAgree-
ments . . . . . . . . . . . . . . . . . . . . . . . . . . . 1a

(iii)



TABLE OF AUTHORITIES

Cases

Adams v. Burke,
84 U.S. (17 Wall.) 453 (1873) . . . . . . . . . . . . 13

Aro Manufacturing Co.

v. Convertible Top Replacement Co.,
365 U.S. 336 (1961) . . . . . . . . . . . . . . . . . 17

Atari Games Corp. v. Nintendo of America, Inc.,
975 F.2d 832 (Fed. Cir. 1992) . . . . . . . . . . . . 11

Bauer & Cie v. O’Donnell,
229 U.S. 1 (1913) . . . . . . . . . . . . . . . . . . . 13

Bobbs-Merrill Co. v. Straus,
210 U.S. 339 (1908) . . . . . . . . . . . . . . . . . . 9

Bowman v. Monsanto Co.,
133 S. Ct. 1761 (2013) . . . . . . . . . . . . . . . . 10

Brooke Group Ltd.

v. Brown & Williamson Tobacco Corp.,
509 U.S. 209 (1993) . . . . . . . . . . . . . . . . . 18

Chamberlain Group, Inc.

v. Skylink Technologies, Inc.,
381 F.3d 1178 (Fed. Cir. 2004) . . . . . . . . . . . 12

Dr. Miles Medical Co. v. John D. Park & Sons Co.,
220 U.S. 373 (1911) . . . . . . . . . . . . . . . . . . 8

eBay Inc. v. MercExchange, LLC,
547 U.S. 388 (2006) . . . . . . . . . . . . . . . . . . 6

Garst v. Hall & Lyon Co.,
61 N.E. 219 (Mass. 1901) . . . . . . . . . . . . . . . 8

(iv)



(v)

Henry v. A.B. Dick Co.,

224 U.S. 1 (1912) . . . . . . . . . . . . . . . . . 13–14

Jazz Photo Corp.

v. International Trade Commission,

264 F.3d 1094 (Fed. Cir. 2001) . . . . . . . . . . . . 6

John D. Park & Sons Co. v. Hartman,

153 F. 24 (6th Cir. 1907) . . . . . . . . . . . . . . . . 8

Keeler v. Standard Folding Bed Co.,

157 U.S. 659 (1895) . . . . . . . . . . . . . . . . . 13

Kirtsaeng v. John Wiley & Sons, Inc.,

133 S. Ct. 1351 (2013) . . . . . . . . . . . . i, 7, 10, 16

Lexmark International, Inc.

v. Static Control Components, Inc.,

387 F.3d 522 (6th Cir. 2004) . . . . . . . . . . . 11–12

Mallinckrodt, Inc. v. Medipart, Inc.,

976 F.2d 700 (Fed. Cir. 1992) . . . . . . . . . . . . . 6

Medtronic, Inc.

v. Mirowski Family Ventures, LLC,

134 S. Ct. 843 (2014) . . . . . . . . . . . . . . . . . . 6

Motion Picture Patents Co.

v. Universal Film Manufacturing Co.,

243 U.S. 502 (1917) . . . . . . . . . . . . . . . . . 14

Perricone v. Perricone,

972 A.2d 666 (Conn. 2009) . . . . . . . . . . . . . 22

Philadelphia Indemnity Insurance Co.

v. Barerra,

21 P.3d 395 (Ariz. 2001) . . . . . . . . . . . . . . . 22



(vi)

Quanta Computer, Inc. v. LG Electronics, Inc.,

553 U.S. 617 (2008) . . . . . . . . . . . . . . . . . . 6

Sega Enterprises Ltd. v. Accolade, Inc.,

977 F.2d 1510 (9th Cir. 1992) . . . . . . . . . . . . 11

Storage Technology Corp. v. CustomHardwareEn-

gineering & Consulting, Inc.,

421 F.3d 1307 (Fed. Cir. 2005) . . . . . . . . . . . 12

Straus v. Victor Talking Machine Co.,

243 U.S. 490 (1917) . . . . . . . . . . . . . . . . . 13

Taddy & Co. v. Sterious & Co.,

[1904] 1 Ch. 354 (1903) (U.K.), available

at http: / / babel.hathitrust.org / cgi / pt ? id=iau.

31858012346155;view=1up;seq=390 . . . . . . . . . 8

United States v. Univis Lens Co.,

316 U.S. 241 (1942) . . . . . . . . . . . . . . . . . i, 6

W.H. Hill Co. v. Gray & Worcester,

127 N.W. 803 (Mich. 1910) . . . . . . . . . . . . . . 8

Statutes

17 U.S.C. § 109(a) . . . . . . . . . . . . . . . . . . . . . 9

——— § 117 . . . . . . . . . . . . . . . . . . . . . . 21

Digital Millennium Copyright Act (DMCA),

17 U.S.C. § 1201 . . . . . . . . . . . . . . . . . 11–12

——— § 1201(f)–(j) . . . . . . . . . . . . . . . . 21

Robinson-Patman Price Discrimination Act,

15 U.S.C. § 13 (2012) . . . . . . . . . . . . . . . . 18



(vii)

Other Sources

James Bessen, A Generation of Software Patents,

18 B.U. J. Sci. & Tech. L. 241 (2009) . . . . . . . . . . 15

Zachariah Chafee, The Music Goes Round and

Round: Equitable Servitudes and Chattels, 69

Harv. L. Rev. 1250 (1956) . . . . . . . . . . . . . . . . 16

Julie E. Cohen, Reverse Engineering and the Rise

of Electronic Vigilantism: Intellectual Property

Implications of “Lock-Out” Programs, 68 S. Cal. L.

Rev. 1091 (1995) . . . . . . . . . . . . . . . . . . . 10–11

Edward Coke, Institutes of the Lawes of England

(1628) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Dave Evans, Cisco Internet Bus. Solutions Group,

The Internet of Things: How the Next Evo-

lution of the Internet Is Changing Everything

(2011), http://www.cisco.com/c/dam/en_us/about/

ac79/docs/innov/IoT_IBSG_0411FINAL.pdf . . . . . 15

Javier E. David, Shhh, Not in Front of the TV!

Samsung May Be Eavesdropping on You, CNBC

(Feb. 8, 2015), http://www.cnbc.com/2015/02/08/

samsungs-smart-tv-may-be-collecting-your-data.

html . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

Cory Doctorow, Windows 10 EULA: Microsoft

Can Killswitch Your Unauthorized Hardware

and Pirate Games, Boing Boing (Aug. 20, 2015),

http://boingboing.net/2015/08/20/windows-10-eula-

microsoft-can.html . . . . . . . . . . . . . . . . . . . 19



(viii)

George L. Haskins, Extending the Grasp of the

Dead Hand: Reflections on the Origins of the Rule

Against Perpetuities, 126 U. Pa. L. Rev. 19 (1977) . . . 8

TammyLeitner&LisaCapitanini,MedicalDevices

Vulnerable to Hack Attacks, NBC Chi. (Sept. 29,

2014), http://www.nbcchicago.com/investigations/

Medical - Devices - Vulnerable - to -Hack - Attacks -

277538441.html . . . . . . . . . . . . . . . . . . . . . 20

Victor Luckerson, We’ve Spent Almost $6 Bil-

lion on iPhone Repairs Since 2007, TIME.com

(Sept. 20, 2012), http://business.time.com/2012/09/

20/weve-spent-almost-6-billion-on-iphone-repairs-

since-2007/ . . . . . . . . . . . . . . . . . . . . . . . . 17

Mark R. Patterson, Contractual Expansion of the

Scope of Patent Infringement Through Field-of-

Use Licensing, 49 Wm. & Mary L. Rev. 157 (2007) . 18

Aaron Perzanowski & Jason Schultz, Digital Ex-

haustion, 58 UCLA L. Rev. 889 (2011) . . . . . . . . 16

Pulser_G2, Protecting Your Privacy: App Ops,

Privacy Guard, and XPrivacy, xda-developers

(June 11, 2014), http://www.xda-developers.com/

protecting-your-privacy-app-ops-privacy-guard-

and-xprivacy/ . . . . . . . . . . . . . . . . . . . . . . 19

Brian Ross et al., Toyota to Pay $1.2B for

Hiding Deadly “Unintended Acceleration”, ABC

News (Mar. 19, 2014), http: / / abcnews.go.com/

Blotter/toyota-pay-12b-hiding-deadly-unintended-

acceleration/story?id=22972214 . . . . . . . . . . . . 21



(ix)

Karl Russell et al., How Volkswagen Is Grap-
pling with Its Diesel Deception, N.Y. Times (Mar.
24, 2016), http: / /www.nytimes.com/ interactive /
2015/business/international/vw-diesel-emissions-
scandal-explained.html . . . . . . . . . . . . . . . . . 21

Molly Shaffer Van Houweling, The New Servitudes,
96 Geo. L.J. 885 (2007) . . . . . . . . . . . . 9–10, 14, 16

Kit Walsh, Nintendo Updates Take Wii U Hostage
Until You “Agree” to New Legal Terms, Electronic
Frontier Found. (Oct. 13, 2014), https://www.eff.
org/deeplinks/2014/10/nintendo-updates-take-wii-
u-hostage-until-you-agree-new-legal-terms . . . . . 20

Jonathan Welsh, Is the Dealer Better Than an In-
dependent Mechanic?, Wall St. J. (May 17, 2010),
http://blogs.wsj.com/drivers-seat/2010/05/17/is-the-
dealer-better-than-an-independent-mechanic/ . . . . 17

Kyle Wiens, One Way to Create American Jobs:
Fix Our 5 Million Tons of Out-of-Use Electron-
ics, The Atlantic (Oct. 31, 2012), http: / /www.
theatlantic.com/technology /archive /2012 /10 /one-
way-to -create -american- jobs -fix-our -5 -million -
tons-of-out-of-use-electronics/264351/ . . . . . . . . . 16

Jenna Wortham, How to Fix Your iPhone (the Un-
official Edition), N.Y. Times, Apr. 14, 2010, at B9,
available at http://www.nytimes.com/2010/04/15/
technology/personaltech/15basics.html . . . . . . . . 17





INTEREST OF AMICI CURIAE

Amici curiae1 are organizations that advocate for bal-
anced intellectual property law that preserves the rights
of the public. The present case relates specifically to con-
sumer rights in ownership of property, and each organi-
zation has a strong interest in the correct development of
patent law in this area.

Public Knowledge is a non-profit organization dedi-
cated to preserving the openness of the Internet and
the public’s access to knowledge, promoting creativity
through balanced intellectual property rights, and up-
holding and protecting the rights of consumers to use
innovative technology lawfully. As part of this mission,
Public Knowledge advocates on behalf of the public in-
terest for a balanced patent system, particularly with re-
spect to new, emerging technologies.

The Electronic Frontier Foundation is a non-profit
civil liberties organization that has worked for more than
25 years to protect consumer interests, innovation, and
free expression in the digital world. EFF and its more
than 26,000 dues-paying members have a strong interest
in helping the courts and policy-makers strike the appro-
priate balance between intellectual property and the pub-
lic interest.

The R Street Institute is a non-profit, non-partisan
public-policy research organization. R Street’s mission

1Pursuant to Supreme Court Rule 37.2(a), all parties recieved ap-
propriate notice of the filing of this brief. Respondent consented to
the filing of this brief; Petitioners provided blanket consent. Pur-
suant to Rule 37.6, no counsel for a party authored this brief in whole
or in part, and no counsel or party made a monetary contribution in-
tended to fund the preparation or submission of the brief. No person
or entity, other than amici, their members, or their counsel, made a
monetary contribution to the preparation or submission of this brief.

1
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is to engage in policy research and educational outreach
that promotes free markets, as well as limited yet effec-
tive government, including properly calibrated legal and
regulatory frameworks that support Internet economic
growth and individual liberty. R Street’s particular fo-
cus on Internet law and policy is one of offering research
and analysis that show the advantages of a more market-
oriented society and of more effective, more efficient laws
and regulations that protect freedom of expression and
privacy.



SUMMARY OF ARGUMENT

Though this case arrives before this Court in the trap-
pings of intellectual property law, it actually deals with
a much more fundamental type of property: consumer
rights in personal objects, bought and sold in commerce.
Such rights have traditionally been jealously guarded and
defended.

Yet in affirming two exceptions to the doctrine of
patent exhaustion, the Court of Appeals sustained two
wide loopholes to those traditional notions of ownership.
These loopholes, invented solely by the Federal Circuit,
effectively allow any patent-owning seller of goods to de-
stroy consumer expectations in property ownership, by
permitting the seller to control use or disposition of phys-
ical goods sold and to wield the hammer of patent law to
enforce those restraints.

1. The idea that patent law permits sellers of goods
to dictate how downstream purchasers may use or resell
their possessions stands in stark contrast to every other
analogous doctrine. Centuries-old common lawholds that
ownership of property, especially personal property, may
not be restricted by the seller. That law was carried
forth within the United States, with state property laws
uniformly disapproving so-called “chattel servitudes,” at-
tempts by sellers to introduce covenants and other re-
strictions running with personal property.

Intellectual property law followed the same path,
denying sellers the ability to use intellectual property
rights to restrain buyers fromusing or reselling their pur-
chases. So well established is the first sale doctrine in
copyright law that Justice Breyer deemed it to have “an
impeccable historic pedigree.” And product manufactur-
ers have sought to use copyright law and a related anti-

3
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circumvention of copyright protection statute as tools
to prevent consumers from using sold products in ways
undesirable to the manufacturers—but courts have uni-
formly resisted such efforts.

Unsurprisingly, this Court’s long line of precedent on
patent exhaustion has taken the same tack, refusing to
admit any attempt to let patent law adulterate the tra-
ditional right of individuals to use and resell their pos-
sessions. The Federal Circuit’s creation of exceptions to
that traditional right thus conflictswith centuries of tradi-
tional property doctrines. Such “patent exceptionalism”
is unwarranted and unnecessary, and this Court should
grant certiorari to correct it.

2. The Federal Circuit’s position on patent exhaus-
tion is not merely deviant from the norms of law; it also is
a serious impediment to consumer choice, free markets,
competition, and individual liberty and autonomy.

The ordinary incidents of property ownership are
critical to ensuring competitive markets and consumer
rights. Secondarymarkets in goods permit efficientmaxi-
mization of value, prevent price discrimination, and avoid
waste by enabling reuse and recycling. Full ownership
rights also include a right to repair, which opens up a valu-
able marketplace for repair services.

But ownership rights do not merely have economic
value; they are essential to fundamental rights such as
speech, autonomy, and privacy. Central to ownership are
rights to understand, analyze, and innovate upon one’s
possessions. These rights take on special importance in
an age where personal devices are increasingly complex
and computer-driven, and yet whose inner workings are
increasingly shielded from consumers’ view. Reverse-
engineering and tinkering are necessary to uncover flaws
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and vulnerabilities in complicated devices, to protect
users of those devices from undesired behavior such as
spying, and to make devices simply work with others.

By creating an avenue for product sellers to undercut
traditional rights and privileges of possessory ownership,
the Federal Circuit severely undercuts these strong in-
terests of consumers, of free market competition, and of
individual liberty. This mistaken path of patent law fur-
ther demonstrates the urgent need for this Court to ad-
dress the Federal Circuit’s decision.

3. The present case is an ideal vehicle for deciding
these important questions of the patent exhaustion doc-
trine that implicate vast swaths of the public interest.
The decision below affirmed two mechanisms by which
a patent-owning seller of goods may circumvent exhaus-
tion: first, by affixing a post-sale restriction to the prod-
uct; and second, by selling the product abroad such that
exhaustion does not apply. This case squarely presents
facts that test the correctness of both of these exceptions
to patent exhaustion.

At bottom, this case is not about specialized techni-
cal questions of patent doctrine, despite the specialist
patent court’s desire to make it so. This case is about
the fundamental and traditional notions of personal prop-
erty ownership. It is about whether vendors of goods
may entangle, subdivide, and diminish those traditional
ownership rights through devices of law, through encum-
brances that runwith chattels. This Court and others, for
centuries, have disapproved such attempts to cut off the
rights and liberties of owners and to stifle the free mar-
ket. Nothing different should obtain with patent law. In
this the Federal Circuit has erred, and certiorari should
be granted to correct that critical error.
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ARGUMENT

According to the doctrine of patent exhaustion, “the
initial authorized sale of a patented item terminates all
patent rights to that item.” Quanta Computer, Inc. v.
LG Elecs., Inc., 553 U.S. 617, 625 (2008); accord United
States v. Univis Lens Co., 316 U.S. 241, 250 (1942). Yet in
the present case, the Court of Appeals affirmed two of its
older precedents permitting exceptions to the doctrine:
first, that a “conditional sale” overcomes exhaustion, see
Mallinckrodt, Inc. v. Medipart, Inc., 976 F.2d 700, 708
(Fed. Cir. 1992); and second, that a foreign sale circum-
vents exhaustion, see Jazz Photo Corp. v. Int’l Trade
Comm’n, 264 F.3d 1094, 1105 (Fed. Cir. 2001). These
exceptions to the exhaustion doctrine are incorrect and
greatly damaging to the public interest for at least the
following reasons.

I. The Federal Circuit’s Decision Is an
Outlier in a Centuries-Long Tradition of
the Exhaustive Nature of Sales of Goods

An increasingly common phenomenon at the Federal
Circuit,2 the rules of law announced in this case are lone
patent-doctrine outliers divorced from a long history of
law. Courts have consistently held that manufacturers
and sellers of goods may not control use or resale of those
goods once they become the personal property of buyers.
That tradition ranges from early English law, to Ameri-
can state laws on personal property, to even recent deci-
sions on other intellectual property regimes. This Court

2Cf.Medtronic, Inc. v.Mirowski FamilyVentures, LLC, 134 S. Ct.
843 (2014) (rejecting patent-specific declaratory judgment burden-
shifting rule); eBay Inc. v. MercExchange, LLC, 547 U.S. 388 (2006)
(rejecting patent-specific injunction rule).
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should grant certiorari to reverse the Federal Circuit’s
“patent exceptionalism,” permitting sellers to dowhat nu-
merous other areas of law prohibit.

A. For Four Centuries, Courts Have
Rejected Post-Sale Restrictions that
Run with Personal Property

As Justice Breyer wrote recently, the principle that
sale of a good exhausts the seller of rights of control over
the good is a principle of “impeccable historical pedigree.”
Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 1351,
1363 (2013). That principle derives fromEnglish common
law four centuries old, and it has been widely embraced
by American state law of personal property.

Perhaps the best known rejection of post-sale re-
straints was that of Sir Edward Coke, Lord Chief Jus-
tice,3 who wrote that such restraints are void because
they unnecessarily impinge on the free exchange of goods.
Specifically, he found such restraints to be “against Trade
and Traffique, and bargaining and contracting between
man and man: and it is within the reason of our Author
that [the initial sale] should ouster him of all power given
to him.” 1 Edward Coke, Institutes of the Lawes of Eng-

land § 360, at 223 (1628).
Venerable doctrines of common law frown upon post-

sale restrictions. The rule against perpetuities, the rule
in Shelley’s case, and the general common law rules

3According to English practice, Edward Coke held the title of
“Lord” only while on the bench, and accordingly would properly be
styled “Sir Edward Coke” at the time of publication of his treatise.
But American jurisprudence has conventionally used the appellation
“Lord Coke,” and so that convention is followed subsequently in this
brief.
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against restraints on alienation of real property all re-
flect a general aversion of the law toward attempts by
property sellers to maintain a dead hand of control after
the sale. See George L. Haskins, Extending the Grasp

of the Dead Hand: Reflections on the Origins of the Rule

Against Perpetuities, 126 U. Pa. L. Rev. 19, 20, 31 n.40
(1977). Also illustrative is theEnglish caseTaddy&Co. v.

Sterious & Co., in which a tobacco manufacturer tried to
set minimum retail prices for its products. See [1904] 1
Ch. 354, 357–58 (1903) (U.K.), available at URL supra

p. vi. The High Court rejected that attempt, holding
that “[c]onditions of this kind do not run with goods, and
cannot be imposed upon them. Subsequent purchasers,
therefore, do not take subject to any conditions which the
Court can enforce.” Id. at 358.

American courts followed in this tradition of refusing
to enforce post-sale conditions as running with the goods
sold. John D. Park & Sons Co. v. Hartman, in rejecting
a minimum resale price restriction, explained:

It is also a general rule of the common law
that a contract restricting the use or control-
ling subsales cannot be annexed to a chattel
so as to follow the article and obligate the sub-
purchaser by operation of notice. A covenant
which may be valid and run with land will not
run with or attach itself to a mere chattel.

153 F. 24, 39 (6th Cir. 1907); see also Dr. Miles Med. Co. v.

John D. Park & Sons Co., 220 U.S. 373, 404 (1911) (“Thus,
a general restraint upon alienation is ordinarily invalid.”);
Garst v. Hall & Lyon Co., 61 N.E. 219, 219 (Mass. 1901)
(“The purchaser from a purchaser has an absolute right
to dispose of the property.”); W.H. Hill Co. v. Gray &
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Worcester, 127 N.W. 803, 807 (Mich. 1910) (“[R]estraints
upon alienation have been generally regarded as obnox-
ious to public policy.”).

Post-sale restraints on use and alienability of property
have thus been “greeted with judicial hostility” by com-
mon law courts over the span of four centuries. Molly
Shaffer Van Houweling, The New Servitudes, 96 Geo. L.J.
885, 888 (2007). The Federal Circuit’s welcoming of such
restraints through exceptions to the patent exhaustion
doctrine thus directly conflict with this common law tra-
dition.

B. Courts Refuse to Use Intellectual
Property Doctrine to Enforce
Post-Sale Restraints

Perhaps intellectual property rights might have of-
fered a different path for enforcement of post-sale re-
straints, but the case law proves otherwise, with courts
applying the same principles of unfettered ownership
rights over physical goods even when those goods are
covered by intellectual property. Thus, the Federal Cir-
cuit’s exception-ridden conception of patent exhaustion
is an outlier not just among legal doctrines generally, but
also among intellectual property laws specifically.

1. The copyright first sale doctrine is a direct corol-
lary to the common law rejection of post-sale restraints.
In an early statement of that doctrine, this Court echoed
the personal property law cases cited above when stating
that “one who has sold a copyrighted article, without re-
striction, has parted with all right to control the sale of
it.” Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 350 (1908);
see 17 U.S.C. § 109(a) (codifying first sale doctrine). This
Court’s more recent statement of the first sale doctrine
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in Kirtsaeng specifically quotes Lord Coke on “the im-
portance of leaving buyers of goods free to compete with
each other when reselling or otherwise disposing of those
goods.” 133 S. Ct. at 1363. Thus, the first sale doctrine of
copyright is inextricably tied with the common law view
against post-sale restraints. See Van Houweling, supra,
at 910–11.

The copyright first sale doctrine demonstrates that
courts do not treat owner rights in physical goods any
differently even when those physical goods are covered
by intellectual property rights. While the right to make
new items does not fall under traditional bundle of prop-
erty rights and thus is subject to intellectual property en-
forcement, cf. Bowman v. Monsanto Co., 133 S. Ct. 1761,
1766 (2013), the right to use and resell the physical item
bought and owned cannot be attenuated, through copy-
right or otherwise.

Indeed, courts have refused to enforce copyright-
based post-sale conditions on personal property, even
where violation of the conditions requires violation of
the exclusive right of copying that is squarely within the
scope of copyright infringement. Manufacturers some-
times embed “lock-out codes” in product components
(such as toner cartridges). When those components are
installed into the main product (such as a laser printer)
the main product queries the components for the lock-out
code, and the product will refuse to operate absent a cor-
rect code. See Julie E. Cohen, Reverse Engineering and

the Rise of Electronic Vigilantism: Intellectual Property

Implications of “Lock-Out” Programs, 68 S. Cal. L. Rev.
1091, 1094–95 (1995).

Third-party makers of compatible components then
install the lock-out code in their components to ensure
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that the main product will operate, and in several cases
the originalmanufacturer has sued those third-party com-
ponent makers on the theory that the lock-out code is
copyrighted. See id. at 1095.

This copyright infringement theory has been uni-
formly rejected as an improper application of copyright
law to stop consumer choice in physical goods. See
Lexmark Int’l, Inc. v. Static Control Components, Inc.
(“Static Control”), 387 F.3d 522, 536 (6th Cir. 2004)
(code sequence required to operate product held uncopy-
rightable); see also Sega Enters. Ltd. v. Accolade, Inc.,
977 F.2d 1510, 1524 & n.7 (9th Cir. 1992) (incorporation of
unlocking code into came console cartridge deemed fair
use); Atari Games Corp. v. Nintendo of Am., Inc., 975
F.2d 832, 840 (Fed. Cir. 1992) (no clear error in district
court’s conclusion that “the generation of a data stream
to unlock a console” was unprotectable idea or process).4

The purpose of copyright is to promote creation, not to
crush competition in consumer goods, and courts have re-
fused to permit copyright to be used to such ends.

2. Courts refuse to enforce post-sale restraints on
goods under a second intellectual property doctrine. The
anti-circumvention provisions of § 1201 of the Digital Mil-
lennium Copyright Act (DMCA) generally proscribe at-
tempts to circumvent effective technological measures
that protect access to copyrightedworks, and courts have
repeatedly said that those proscriptions are not to be
used purely for exerting future control over goods absent
a substantial intellectual property interest nexus.

4While Atari ultimately found that copyright infringement had
occurred, the infringement was copying of computer code that gener-
ated the unlocking code, not copying of the unlocking code itself, and
the Court found that there were multiple ways that the computer
code could have been implemented. See 975 F.2d at 840.
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In Chamberlain Group, Inc. v. Skylink Technologies,

Inc., a garage door opener manufacturer claimed that
a maker of competing and compatible garage opener
transmitters had violated § 1201 because the competing
transmitters had circumvented a technological measure,
namely an encrypted garage door opening signal. See 381
F.3d 1178, 1185 (Fed. Cir. 2004). But Chamberlain re-
jected this § 1201 theory, because the manufacturer had
failed to show injury to underlying intellectual property
rights, and rather asserted § 1201 purely to prevent com-
petition in its consumer products. See id. at 1201.

The Court of Appeals refused to read that statute to
allow a manufacturer “to restrict consumers’ rights to
use its products in conjunction with competing products.”
Id. To hold otherwise “would allow virtually any com-
pany to attempt to leverage its sales into aftermarket
monopolies—a practice that both the antitrust laws and
the doctrine of copyright misuse normally prohibit.” Id.

(citations omitted). Chamberlain thus held that intellec-
tual property protection could not be wielded as a sword
to cut off consumer aftermarket decisions.

Other decisions are in accord, refusing to enforcewhat
would amount to contractual breaches as violations of
§ 1201. See, e.g., Storage Tech. Corp. v. CustomHardware

Eng’g & Consulting, Inc., 421 F.3d 1307, 1319 (Fed. Cir.
2005) (misuse of software may violate contractual rights,
“but those rights are not the rights protected by copy-
right law”); Static Control, 387 F.3d at 546–47 (refusing
to find a violation of § 1201 where a computer chip manu-
facturer circumvented technological protectionmeasures
in order to refill printer ink cartridges).

Accordingly, with respect to both copyright law and
§ 1201 of the DMCA, courts consistently refuse to let
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intellectual property law transmogrify into a post-sale
lever of control over consumer products. This Court
should similarly refuse to turn patent law into such an un-
due and anticompetitive mechanism for manufacturers.

C. Patent Exhaustion Has Adhered to This
Long Tradition of Precedent—Until the
Federal Circuit

Given this weight of precedent of both common law
and intellectual property law disfavoring post-sale re-
straints on ownership rights, it is unsurprising that this
Court has consistently held that patent law too may not
be used to enforce such restraints. It is only when the
Federal Circuit began developing doctrine that the gen-
eral principles of ownership rights were breached.

In one of the earliest cases to enunciate the patent
exhaustion doctrine, Adams v. Burke refused to enforce
a territorial restriction on a purchaser of patented cof-
fin lids. 84 U.S. (17 Wall.) 453, 458–59 (1873). Once the
patentee has sold a patented article to a purchaser, said
this Court, the article “is open to the use of the purchaser
without further restriction on account of the monopoly of
the patentees.” Id. at 456.

Keeler v. Standard Folding Bed Co. similarly found it
“obvious that a purchaser can use the article” and “can
sell or dispose of the same,” 157 U.S. 659, 661 (1895), find-
ing that “[t]he inconvenience and annoyance to the public
that an opposite conclusion would occasion are too obvi-
ous to require illustration,” id. at 667. See also Bauer &

Cie v. O’Donnell, 229 U.S. 1, 17 (1913); Straus v. Victor

Talking Mach. Co., 243 U.S. 490, 501 (1917). Although
Henry v. A.B. Dick Co. did suggest that a condition upon
sale of a patented article could avoid exhaustion, see 224
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U.S. 1, 24–25 (1912), this Court quickly corrected that
misstep, overruling A.B. Dick inMotion Picture Patents

Co. v. Universal Film Manufacturing Co., 243 U.S. 502,
518 (1917). Restraints on the use or resale of personal
property were not enforcible, even through the device of
patent law.

This Court’s precedents thus “reflect a special skepti-
cism about chattel servitudes that applies even when the
chattel at issue embodies an intangible work subject to
intellectual property protection.” Van Houweling, supra,
at 914. It was nothing less than patent exceptionalism
for the Federal Circuit, decades later and in the face of
these controlling precedents, to reverse course and sug-
gest that patent law can admit exceptions to the exhaus-
tion doctrine that enable exactly those chattel servitudes.
Certiorari should be granted to eliminate this discrep-
ancy between patent doctrine and all other law.

II. The Decision Below Impairs Strong
Consumer and Free Market Interests

If allowed to stand, the Federal Circuit’s twin hold-
ings in this case will provide a roadmap for how com-
panies can use patent law to avoid exhaustion. While
other areas of the law—such as copyright’s first sale and
the anti-circumvention jurisprudence discussed above—
provide for a robust exhaustion doctrine, the Federal Cir-
cuit has allowed patent law to become a marked outlier.
This will push companies toward patent law as the best
tool to frustrate consumer autonomy and market compe-
tition.

The exhaustion issues raised by this case are even
more significant because patent law has a growing impact
on the market for standard consumer goods. In recent
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years, the USPTO has granted increasingly large num-
bers of software patents. See James Bessen, A Genera-

tion of Software Patents, 18 B.U. J. Sci. & Tech. L. 241,
252–53 (2009). During the same period, more and more
consumer goods are shipped with embedded software—
common goods like refrigerators, blenders, thermostats,
and cars. See Dave Evans, Cisco Internet Bus. Solutions
Group, The Internet of Things: How the Next Evolution

of the Internet Is Changing Everything 3 (2011), URL
supra p. vii (estimating that 50 billion devices will be
connected to the Internet by 2020). Standard consumer
goods that were, until recently, likely to be protected by
few if any patents may now implicate numerous software
patents. The Federal Circuit’s holding, left unchecked,
will thus provide a staggering range of companies with
the power to end-run around the protections of the ex-
haustion doctrine.

A. Weakening Patent Exhaustion Will
Harm Competition and Consumers

Patent exhaustion advances full ownership rights for
consumers and promotes market competition. Specifi-
cally, exhaustion reduces information costs in buying and
selling goods, protects competition in the market for ser-
vice and repair of goods, and avoids monopolistic pricing
behaviors.

1. The Federal Circuit’s cramped view of patent ex-
haustion imperils vibrant secondary markets. A pur-
chaser of a product will not always know whether any
patentee has placed a post-sale restriction on the product
that impairs the purchaser’s right to use or later alienate
that product. If that restriction is enforceable through
patent law, then second, third, and further purchasers
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are all substantially burdened with the administrative
cost of inquiring about such restrictions, or risking in-
fringement liability absent such inquiry or in the event
of a mistaken assessment. See Kirtsaeng, 133 S. Ct. at
1363; Aaron Perzanowski & Jason Schultz, Digital Ex-

haustion, 58 UCLA L. Rev. 889, 896–97 (2011). Indeed,
the complexity and remoteness of post-sale restrictions
presents an unnecessary layer of information asymmetry
upon even the initial purchaser of the encumbered prod-
uct. See Van Houweling, supra, at 921.

In part by eliminating those unnecessary administra-
tive costs on purchasers, patent exhaustion allows for
consumer-beneficial secondary markets. Companies like
eBay and Craigslist offer consumers highly efficient sec-
ondary markets for an unprecedented variety of goods.
Other secondary markets are supported by intermedi-
aries ranging from specialized resellers and refurbishers,
to general second-hand stores such as Goodwill. SeeKyle
Wiens,OneWay toCreateAmerican Jobs: FixOur 5Mil-

lion Tons of Out-of-Use Electronics, The Atlantic (Oct.
31, 2012), URL supra p. ix.

Secondary markets offer numerous social and eco-
nomic benefits to consumers, such as placing lower-cost
used goods on the market, allowing purchasers to recoup
some of their purchase cost at market rates, and protect-
ing the environment by enabling reuse and recycling. See
Zachariah Chafee, The Music Goes Round and Round:

Equitable Servitudes and Chattels, 69 Harv. L. Rev. 1250,
1261 (1956) (describing “policy in favor of mobility” long
embraced by personal property law). Without the patent
exhaustion doctrine, however, manufacturers would be
free to terminate secondary markets by mere conditions
upon sale.
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2. The Federal Circuit’s holdings in this case also
threaten competition within the repair market. This
Court’s precedents have long held that repair activities
short of reconstruction fall outside the scope of the patent
right. See Aro Mfg. Co. v. Convertible Top Replacement

Co., 365 U.S. 336, 342–43 (1961). The Federal Circuit’s
holdings on exhaustion jeopardize independent product
refurbishers and repair services, who could now find
themselves liable for patent infringement for performing
what ought to be lawful repair activity.

A thriving independent repair market creates many
benefits. As anyone who has ever sought automotive re-
pair services is well aware, consumers are better off with
a wide array of competing providers of post-sale service
and repair. Indeed, a recent study suggested that con-
sumers can cut their car repair bills by an average of
about $300 a year, or 25%, by going independent. See

Jonathan Welsh, Is the Dealer Better Than an Indepen-

dent Mechanic?, Wall St. J. (May 17, 2010), URL supra

p. ix. The repair industry also supports local employment
and helps reduce electronic waste. See Jenna Wortham,
How to Fix Your iPhone (the Unofficial Edition), N.Y.
Times, Apr. 14, 2010, at B9, available at URL supra

p. ix; VictorLuckerson,We’ve SpentAlmost $6Billion on

iPhone Repairs Since 2007, TIME.com (Sept. 20, 2012),
URL supra p. viii.

3. Additionally, the Federal Circuit’s decision en-
courages inefficient forms of price discrimination thatwill
harm consumers. Many, perhaps most, post-sale use re-
strictions imposed by patent holders will be designed to
facilitate price discrimination. Field-of-use and single-
use restrictions, for example, are often used to charge
different prices to different groups of customers, while
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preventing them from engaging in arbitrage. SeeMarkR.
Patterson,Contractual Expansion of the Scope of Patent

Infringement Through Field-of-Use Licensing, 49 Wm.
& Mary L. Rev. 157, 159–60 (2007). Similarly, Lexmark
had the opportunity to receive full and just compensation
for its sales outside the United States and its attempt to
get a second bite at the patent royalty apple upon impor-
tation of the sold product is a consumer-detrimental at-
tempt at price discrimination.

All patents grant some power to price discriminate.
But patent exhaustion has always served as a check on
that power, and the Federal Circuit’s diminishing of ex-
haustion permits an unwarranted expansion of that price
discrimination power. Besides representing a pure wind-
fall to manufacturers at the expense of consumer dollars,
price discrimination can be the basis of anticompetitive
acts, as antitrust laws recognize. See Robinson-Patman
Price Discrimination Act, 15 U.S.C. § 13 (2012); Brooke
Group Ltd. v. Brown & Williamson Tobacco Corp., 509
U.S. 209, 219–20 (1993). At the very least, given the
world-wide impact of the Federal Circuit’s holdings, the
case warrants certiorari so that this Court can carefully
consider these issues.

B. Patent Exhaustion Protects
Fundamental Speech, Autonomy, and
Privacy Rights of Purchasers

Product manufacturers have routinely attempted to
expand their rights under intellectual property law to re-
strict the spread of information about their products and
to prevent customers from using their devices in new and
useful ways. The Court should ensure that patent law
does not provide a roadmap to legitimize such practices.
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If patent owners can attach conditions to the sale of
patented products, manufacturers will likely use this op-
tion to widely prohibit lawful activities such as reverse
engineering and adaptation of mass-market devices and
software. Manufacturers like Lexmark have attempted
to impose a variety of post-sale restrictions on the use of
their products.

Contracts of adhesion such as “Terms of Use” or “End
User License Agreements” illustrate the “wish list” of
sellers. These “agreements” regularly disallow product
owners to:

• Discuss “any performance or functional evalua-
tion” of the product withoutmanufacturer approval.
Nest End User License Agreement infra p. 1a.

• Reverse engineer, for example to research func-
tional elements or to create interoperable software
and hardware. See Apple WatchOS Software Li-
cense Agreement infra p. 3a.

• “[T]ransfer, assign, or sublicense [their] license
rights to any other person or entity,” that is, resell
second-hand. See Cisco End User License Agree-
ment infra p. 4a.

• Use non-approved software or hardware in conjunc-
tion with the device, such as third-party hardware
competing with the seller’s own peripherals, or
privacy-protecting software. See Cory Doctorow,
Windows 10 EULA:Microsoft CanKillswitch Your

Unauthorized Hardware and Pirate Games, Boing
Boing (Aug. 20, 2015), URL supra p. vii; Pulser_G2,
Protecting Your Privacy: App Ops, Privacy Guard,
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and XPrivacy, xda-developers (June 11, 2014),
URL supra p. viii.

• Refuse future changes to the terms of service—in
one case, the manufacturer disabled further oper-
ation of devices until the user agreed to amended
terms. See Kit Walsh, Nintendo Updates Take Wii
U Hostage Until You “Agree” to New Legal Terms,
Electronic Frontier Found. (Oct. 13, 2014), URL
supra p. ix.

• Modify software on the device, even in ways that
infringe no intellectual property right. See Fitbit
Terms of Service infra p. 5a.

• Lawfully circumvent technological protection mea-
sures restricting access to copyrighted works (such
as circumvention for accessibility or interoperabil-
ity). See Playstation Software License Agreement
infra p. 7a.

These important activities are all otherwise lawful, but
are likely targets if this Court were to leave intact the
Federal Circuit’s grant to patent holders of a mechanism
to strip customers of their rights via the conditional sale
of patented goods.

Reverse engineering is essential for device owners
and consumer protection watchdogs who want to deter-
mine whether devices are trustworthy. Reverse engi-
neering has investigated important product safety and
consumer rights issues, such as security of insulin pumps,
unsolicited data collection by smart TVs, fabrication of
car emissions test results, and life-threatening defects in
car acceleration. See Tammy Leitner & Lisa Capitanini,
Medical Devices Vulnerable to Hack Attacks, NBC Chi.
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(Sept. 29, 2014), URL supra p. viii; Javier E. David, Shhh,
Not in Front of the TV! Samsung May Be Eavesdrop-

ping on You, CNBC (Feb. 8, 2015), URL supra p. vii;
Karl Russell et al., How Volkswagen Is Grappling with

Its Diesel Deception, N.Y. Times (Mar. 24, 2016), URL
supra p. ix; Brian Ross et al., Toyota to Pay $1.2B for

Hiding Deadly “Unintended Acceleration”, ABC News
(Mar. 19, 2014), URL supra p. viii.

Similarly, customers often wish to customize and im-
prove upon the software and hardware components of
their devices. This includes patching security vulnera-
bilities, blocking invasive collection of personal data, in-
stalling new software, or attaching new hardware (such
as sensors, additional memory, or more durable compo-
nents). These practices are lawful by virtue of exhaustion
and related doctrines, such as copyright law’s fair use and
rights recognized by 17 U.S.C. § 117 (adaptation of com-
puter programs) and § 1201(f)–(j) (exemptions to ban on
circumvention).

Product sellers understandably want to control the in-
formation available about their products and to maximize
profit by controlling customers’ behavior, but the law of
intellectual property wisely has not given them such con-
trol. Indeed, it would be inconsistent with free speech
ideals and the goals of intellectual property law to grant
sellers the power to restrict speech about such facts and
ideas. Beyond the speech considerations, ordinary people
would risk losing the autonomy to audit and control their
personal property to make it serve them rather than act-
ing as a continuing agent for the seller after sale.

Certainly manufacturers may use contracts to bind
consumers with whom they have privity, up to the or-
dinary limits of contract law (but no further, see, e.g.,
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Phila. Indem. Ins. Co. v. Barerra, 21 P.3d 395, 402 (Ariz.

2001) (unconscionability and reasonable expectation doc-

trines); Perricone v. Perricone, 972 A.2d 666, 682–83

(Conn. 2009) (public policy limits in contractual waiver of

speech rights)). But contract limits do not run with the

property; they do not bind successive owners. Contracts

thus do not present the competition and consumer harms

presented by an unshakable post-sale condition tied to

the physical article.

The law should not grant patent-owning sellers a legal

vehicle to unilaterally override the rights of purchasers.

The Court should grant certiorari so that the judgment

of the Federal Circuit can be reversed.

III. This Case Squarely Presents Two

Questions on Patent Exhaustion, Both

Worthy of This Court’s Review

The dissonance between the Federal Circuit’s deci-

sion and the aforementioned precedents and concerns is

eminently reviewable in the present case. The underly-

ing facts squarely present two areas in which the Federal

Circuit has erroneously limited the doctrine of patent ex-

haustion. Those questions presented both precisely test

all of the problems of law and policy identified in this brief.

A grant of certiorari would be highly appropriate.

A limited set of facts is sufficient to be determinative

of this case, as the parties have already agreed. Pet. Cert.

9a. Respondent Lexmark International, Inc. is a manu-

facturer of printers and accompanying toner cartridges

used in those printers, selling those cartridges to con-

sumers. Id. at 9–10a. Petitioner Impression Products,

Inc. acquired from consumers certain toner cartridges,
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lawfullymanufactured and sold by Lexmark, and Impres-
sion refilled and resold those cartridges. Id. at 10a.

Lexmark owns patents on its toner cartridges5 and
contends that Impression infringes based on the reman-
ufactured cartridges. Ordinarily, because the cartridges
were originally sold by Lexmark, the doctrine of patent
exhaustion would apply, and no infringement cause of ac-
tion would lie. So Lexmark relies on two exceptions to
the patent exhaustion doctrine that the Federal Circuit
has created, each of which corresponds to one of the ques-
tions presented.

First, Lexmark sold the printer toner cartridges to
consumers under a restriction that the buyer may not re-
sell the cartridge to anyone other than Lexmark. Id. at
10–11a. That raises the first question presented, namely
whether a conditional sale with post-sale restrictions can
circumvent the patent exhaustion doctrine, thereby al-
lowing Lexmark to proceed with its patent infringement
claim. Id. at 10a. Second, Lexmark sold some of the toner
cartridges abroad, and Impression acquired them for re-
sale in the United States. This raises the second question
of whether an authorized sale of a patent article will fail
to invoke the patent exhaustion doctrine if the article is
sold outside the United States.

The success of Lexmark’s patent infringement case
thus turns directly on whether or not there should exist
these two exceptions to the patent exhaustion doctrine,
both invented by the Federal Circuit. The questions
presented in Impression’s petition squarely ask whether
those two exceptions should exist.

5The patents are apparently so inconsequential to this case that
neither the Federal Circuit’s opinion nor Impression’s petition iden-
tifies the relevant patent numbers.
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And it is these two exceptions to patent exhaustion
that give rise to the serious problems described in this
brief. It is the circumventability of the patent exhaustion
doctrine, through post-sale restrictions or out-of-country
sales, that is at odds with the long history of law refus-
ing conditions and servitudes on sales of goods. And it
is that circumventability that impinges on the consumer
interest, on individual liberties to use and enjoy personal
property, and on the free market in secondhand goods.

The time is ripe to address these twin errors of the
Federal Circuit that fundamentally undermine the impor-
tant doctrine of patent exhaustion. This Court should
grant certiorari.



CONCLUSION

For the foregoing reasons, this Court should grant the
petition for a writ of certiorari.
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APPENDIX A
Example End User License Agreements

The following are excerpts from certain end-user li-
cense agreements obtained on the Internet on April 18,
2016.

NEST END USER LICENSE AGREEMENT

https://nest.com/legal/eula/
* * *

2. Restrictions.
You agree not to, and you will not permit others to, (a)

license, sell, rent, lease, assign, distribute, transmit, host,
outsource, disclose or otherwise commercially exploit the
Product Software or make the Product Software avail-
able to any third party, (b) copy or use the Product Soft-
ware for any purpose other than as permitted in Section 1,
(c) use any portion of the Product Software on any device
or computer other than the Product that you own or con-
trol, (d) remove or alter any trademark, logo, copyright
or other proprietary notices, legends, symbols or labels
in the Product Software, or (e) modify, make derivative
works of, disassemble, reverse compile or reverse engi-
neer any part of the Product Software (except to the ex-
tent applicable laws specifically prohibit such restriction
for interoperability purposes, in which case you agree to
first contact Nest Labs and provide Nest Labs an oppor-
tunity to create such changes as are needed for interoper-
ability purposes). You may not release the results of any
performance or functional evaluation of any of the Prod-
uct Software to any third party without prior written ap-
proval of Nest Labs for each such release.

* * *
4. Ownership.

1a
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The Product Software and all worldwide copyrights,
trade secrets, and other intellectual property rights
therein are the exclusive property of Nest Labs and its
licensors. Nest Labs and its licensors reserve all rights
in and to the Product Software not expressly granted to
you in this EULA. The Product Software (and all copies
thereof) is licensed to you, not sold, under this EULA.
There are no implied licenses in this EULA. All sugges-
tions or feedback provided by you to Nest Labs with re-
spect to the Product Software shall be Nest Labs’ prop-
erty. Nest Labs may use, copy, modify, publish, or re-
distribute the submission and its contents for any pur-
pose and in any way without any compensation to you.
You also agree that Nest Labs does not waive any rights
to use similar or related ideas previously known to Nest
Labs, developed by its employees, or obtained from other
sources.

APPLE WATCHOS SOFTWARE LICENSE
AGREEMENT

http://images.apple.com/legal/sla/docs/watchOS2.pdf

* * *
1. General.
(a) The software (including Boot ROM code, embed-

ded software and third party software), documentation,
interfaces, content, fonts and any data that came with
your Apple Watch (“Original watchOS Software”), as
may be updated or replaced by feature enhancements,
software updates or system restore software provided by
Apple (“watchOS Software Updates”), whether in read
only memory, on any other media or in any other form
(the Original watchOS Software and watchOS Software
Updates are collectively referred to as the “watchOS
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Software”) are licensed, not sold, to you by Apple Inc.
(“Apple”) for use only under the terms of this License.
Apple and its licensors retain ownership of the watchOS
Software itself and reserve all rights not expressly
granted to you. You agree that the terms of this License
will apply to any Apple-branded app that may be pre-
installed on your Apple Watch, unless such app is accom-
panied by a separate license, in which case you agree that
the terms of that license will govern your use of that app.

* * *
2. Permitted License Uses and Restrictions.

* * *
(c) You may not, and you agree not to or enable others

to, copy (except as expressly permitted by this License),
decompile, reverse engineer, disassemble, attempt to de-
rive the source code of, decrypt, modify, or create deriva-
tive works of the watchOS Software or any services pro-
vided by the watchOS Software or any part thereof (ex-
cept as and only to the extent any foregoing restriction is
prohibited by applicable law or by licensing terms govern-
ing use of open-source components that may be included
with the watchOS Software).

CISCO END USER LICENSE AGREEMENT

http: / / www.cisco.com / c / en / us / td / docs / general /

warranty/English/EU1KEN_.html

* * *
License. Conditioned upon compliance with the terms

and conditions of the Agreement, Cisco grants to Cus-
tomer a nonexclusive and nontransferable license to use
for Customer’s internal business purposes the Software
and the Documentation for which Customer has paid the
required license fees to an Approved Source. “Documen-
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tation” means written information (whether contained in
user or technical manuals, training materials, specifica-
tions or otherwise) pertaining to the Software and made
available by an Approved Source with the Software in
any manner (including on CD-Rom, or on-line). In order
to use the Software, Customer may be required to input
a registration number or product authorization key and
registerCustomer’s copy of the Software online atCisco’s
website to obtain the necessary license key or license file.

* * *
General Limitations. This is a license, not a transfer

of title, to the Software and Documentation, and Cisco
retains ownership of all copies of the Software and Doc-
umentation. Customer acknowledges that the Software
and Documentation contain trade secrets of Cisco or its
suppliers or licensors, including but not limited to the spe-
cific internal design and structure of individual programs
and associated interface information. Except as other-
wise expressly provided under theAgreement, Customer
shall only use the Software in connection with the use of
Cisco equipment purchased by the Customer from an Ap-
proved Source andCustomer shall have no right, andCus-
tomer specifically agrees not to:

(i) transfer, assign or sublicense its license rights to
any other person or entity (other than in compliance with
any Cisco relicensing/transfer policy then in force), or use
the Software on Cisco equipment not purchased by the
Customer from an Approved Source or on secondhand
Cisco equipment, and Customer acknowledges that any
attempted transfer, assignment, sublicense or use shall
be void;

(ii) make error corrections to or otherwise modify
or adapt the Software or create derivative works based
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upon the Software, or permit third parties to do the same;
(iii) reverse engineer or decompile, decrypt, disassem-

ble or otherwise reduce the Software to human-readable
form, except to the extent otherwise expressly permitted
under applicable law notwithstanding this restriction or
except to the extent that Cisco is legally required to per-
mit such specific activity pursuant to any applicable open
source license;

(iv) publish any results of benchmark tests run on the
Software;

(v) use or permit the Software to be used to perform
services for third parties, whether on a service bureau
or time sharing basis or otherwise, without the express
written authorization of Cisco; or

(vi) disclose, provide, or otherwise make available
trade secrets contained within the Software and Docu-
mentation in any form to any third party without the
priorwritten consent of Cisco. Customer shall implement
reasonable security measures to protect such trade se-
crets.

FITBIT TERMS OF SERVICE

https://www.fitbit.com/legal/terms-of-service

Fitbit designs products and tools that track every-
day health and fitness to empower and inspire users to
lead healthier, more active lives. These Terms of Ser-
vice (“Terms”) govern your use of our personal fitness
and electronic body monitoring products, our websites,
including www.fitbit.com, the software embedded in Fit-
bit devices, the Fitbit Connect software, the Fitbit mo-
bile applications, memberships and other Fitbit services
(collectively, the “Fitbit Service”).

* * *
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Except to the extent permitted by law, you may not
perform, attempt to perform, or encourage or assist oth-
ers in performing any of the following while accessing
or using the Fitbit Service: (1) use, display, mirror or
frame the Fitbit Service or any individual element within
the Fitbit Service, Fitbit’s name, any Fitbit trademark,
logo or other proprietary information, or the layout and
design of any page or form contained on a page, with-
out Fitbit’s express written consent; (2) access or tamper
with non-public areas of the Fitbit Service, Fitbit’s com-
puter systems, or the technical delivery systems of Fit-
bit’s providers; (3) test the vulnerability of any Fitbit sys-
tem or breach any security or authentication measures;
(4) circumvent any technological measure implemented
by Fitbit or any of Fitbit’s providers or any other third
party (including another user) to protect the Fitbit Ser-
vice or Fitbit Content; (5) access the Fitbit Service or
Fitbit Content through the use of any mechanism other
than through the use of an Authorized Connection, Fitbit
Service or Fitbit API; or (6) modify, decompile, disassem-
ble, reverse engineer, tamper with or otherwise attempt
to derive the source code of any software that Fitbit pro-
vides to you or any other part of the Fitbit Service.

SONY PLAYSTATION 4 SYSTEM SOFTWARE
LICENSE AGREEMENT (VERSION 1.1)

http://doc.dl.playstation.net/doc/ps4-eula/ps4_eula_

en.html

* * *
2. Restrictions
You may not lease, rent, sublicense, publish, modify,

patch, adapt or translate System Software. You may not
reverse engineer, decompile or disassemble System Soft-
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ware, create System Software derivative works, or at-
tempt to create System Software source code from its
object code. You may not (i) use any unauthorized, ille-
gal, counterfeit or modified hardware or software with
System Software; (ii) use tools to bypass, disable or cir-
cumvent any PS4 system encryption, security or authen-
tication mechanism; (iii) reinstall earlier versions of the
System Software (“downgrading”); (iv) violate any laws,
regulations or statutes or rights of SCE or third parties
in connection with your access to or use of System Soft-
ware; (v) use any hardware or software to cause System
Software to accept or use unauthorized, illegal or pirated
software or hardware; (vi) obtain System Software in
any manner other than through SCE’s authorized distri-
bution methods; or (vii) exploit System Software in any
manner other than to use it with your PS4 system ac-
cording to the accompanying documentation and with au-
thorized software or hardware, including use of System
Software to design, develop, update or distribute unau-
thorized software or hardware for use in connection with
your PS4 system.

These restrictions will be construed to apply to the
greatest extent permitted by the law in your jurisdic-
tion.
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