
STATE OF MICHIGAN 
IN THE COURT OF APPEALS 

 
 

 
TODD L. LEVITT and LEVITT 
LAW FIRM, PC, 
 
         Plaintiffs-Appellants, 
 
         v 
 
ZACHARY FELTON, 
 
         Defendant-Appellee. 

Court of Appeals No. 326362 
 
Isabella Circuit No. 2014-011644-NZ 
Hon. Paul H. Chamberlain 

 
            / 
 

MOTION OF ELECTRONIC FRONTIER FOUNDATION  
FOR LEAVE TO FILE BRIEF AMICUS CURIAE 

 
Electronic Frontier Foundation (EFF), a non-party to this action, pursuant to MCR 

7.211 and MCR 7.212(H) files this motion seeking leave to file the brief amicus curiae 

attached at Tab 1. In support, EFF states: 

1.   EFF is a California non-profit, tax-exempt § 501(c)(3) charitable 

organization, which works to protect consumer interests, innovation, and free expression 

in the digital world. With about 23,000 active donors and dues-paying members, EFF 

represents the interests of technology users in both court cases and broader policy 

debates surrounding the application of law in the digital age, and publishes a 

comprehensive archive of digital civil liberties information at http://www.eff.org. As part of 

its mission, EFF has served as counsel or amicus in key cases addressing the application 

of law to the Internet and other new technologies. EFF is particularly interested in the First 

Amendment rights of Internet users and views the protections provided by the First 

Amendment as vital to the promotion of a robustly democratic society. 
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2.  This case presents issues of great significance to EFF’s members. EFF 

hopes that its brief will provide the Court with valuable context with regard to the First 

Amendment, parodies, and libel law. 

WHEREFORE, EFF respectfully requests that this Court grant this motion and 

accept for filing its proposed brief amicus curiae attached to this motion at Tab 1. 

Respectfully submitted, 
 
Eugene Volokh* 
 
/s/ Eugene Volokh 
UCLA School of Law 
405 Hilgard Ave. 
Los Angeles, CA 90095 
(310) 206-3926 
Counsel for Amicus curiae 
Electronic Frontier Foundation 
 
*Motion for temporary admission pending 

Respectfully submitted, 
 
THE SMITH APPELLATE LAW FIRM 
 
/s/ Michael F. Smith 
By: Michael F. Smith (P49472) 
1717 Pennsylvania Ave. N.W., Suite 1025 
Washington, DC 20006 
(202) 454-2860 
Co-counsel for Amicus curiae 
Electronic Frontier Foundation 
 

 
Dated: September 18, 2015 
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Interest of Amicus Curiae 

The Electronic Frontier Foundation (EFF) is a non-profit, member-supported civil lib-

erties organization working to protect consumer interests, innovation, and free expression 

in the digital world. With roughly 23,000 active donors and dues-paying members, EFF 

represents the interests of technology users in both court cases and broader policy de-

bates surrounding the application of law in the digital age, and publishes a comprehensive 

archive of digital civil liberties information at http://www.eff.org. As part of its mission, EFF 

has served as counsel or amicus in key cases addressing the application of law to the 

Internet and other new technologies. EFF is particularly interested in the First Amendment 

rights of Internet users and views the protections provided by the First Amendment—

including the protections for parody—as vital to the promotion of a robustly democratic 

society. 

Summary of Argument 

Statements that reasonable readers would realize are not factual assertions, but are 

instead humor, fiction, or parody, cannot lead to defamation liability. Indeed, courts 

throughout the country have long recognized that the over-the-top nature of parodies im-

munizes the speakers from liability. Those precedents show that defendant Zachary Fel-

ton’s mockery of plaintiff-appellant Todd Levitt, a self-proclaimed “badass” lawyer, con-

stitutes parody as a matter of law.  

Felton’s clear aim was to satirize Levitt by posting outlandish messages that readers 

would see as Levitt’s aggressive self-promotion taken to an absurd extreme. Given both 

the content and context of Felton’s Twitter account, no reasonable person would believe 

that the messages were actually written by Levitt. This is especially true given that the 
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descriptive note displayed when one goes to the Twitter account describes it as “a badass 

parody of our favorite lawyer.” And neither Felton’s choice of an online social media plat-

form like Twitter to communicate his parody, nor the retweeting of some of his messages 

by others, should affect this Court’s analysis.  

This Court should therefore affirm the trial court’s summary disposition in favor of Fel-

ton.  

Argument 

I. The Reasonable Reader Would Realize, Given the Content and Context of 
Felton’s Twitter Messages, That They Were Not Written by Levitt. 

Statements that a reasonable reader would recognize as not being factual (but instead 

being hyperbole, humor, fiction, or opinion) cannot lead to defamation liability. Milkovich 

v Lorain Journal Co, 497 US 1, 19, 22; 110 S Ct 2695; 111 L Ed 2d 1 (1990); Garvelink v 

Detroit News, 206 Mich App 604, 612; 522 NW2d 883 (1994). Parody is thus not action-

able defamation. New Times, Inc v Isaacks, 146 SW3d 144, 158 (Tex, 2004); In re 

Chmura, 464 Mich 58, 72; 626 NW2d 876 (2001) (citing Milkovich, 497 US at 17). 

Moreover, the reasonable person from whose perspective the parody should be eval-

uated “‘is no dullard. He or she does not represent the lowest common denominator, but 

reasonable intelligence and learning. He or she can tell the difference between satire and 

sincerity.’” New Times, 146 SW3d at 157 (citation omitted). The reasonable person “ex-

ercises care and prudence,” though “not omniscience,” “when evaluating allegedly de-

famatory communications.” Id at 157. And a court “cannot impose civil liability based on 

the subjective interpretation of a reader who has formed an opinion about the article’s 

veracity after reading a sentence or two out of context.” Id at 159. The meaning of a 
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statement must always be understood in light of its context. Ireland v Edwards, 230 Mich 

App 607, 618; 584 NW2d 632 (1998). 

Applying this principle, many cases over the last several decades have recognized 

that a common form of parody—attributing absurdly over-the-top statements to the person 

being mocked—is constitutionally protected, because a reasonable reader would realize 

that the material is mockery, not a serious allegation that the target actually made the 

absurd statements. 

The leading case on the subject, the 2004 Texas Supreme Court decision in New 

Times, illustrates this well. The parody in New Times came in the wake of a real and 

widely reported news story, in which a Texas seventh grader “was arrested and detained 

for five days in a juvenile detention facility after the Halloween story he wrote as a school 

assignment was deemed to contain ‘terroristic threats.’” 146 SW3d at 147. The student 

had “penned a tale that described shooting a teacher and two classmates,” but only in 

response to a teacher’s telling students to write a “scary [Halloween] story.” Id at 147-48. 

The teacher gave the student “a grade of 100, plus extra credit for reading it aloud in 

class,” id at 148, but the assistant principal was not amused, and called the police. Id. 

To mock the prosecutor and the judge who had detained the student, the Dallas Ob-

server wrote “a satirical article lampooning the officials involved in the Beamon incident.” 

The article, called “Stop the madness,” “described the arrest and detention of ‘diminutive 

6 year-old’ Cindy Bradley, who was purportedly jailed for writing a book report about ‘can-

nibalism, fanaticism, and disorderly conduct’ in Maurice Sendak’s classic children’s book, 

Where the Wild Things Are.” Id. 
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The article was accompanied by “a picture of a smiling child holding a stuffed animal 

and bearing the caption, ‘Do they make handcuffs this small? Be afraid of this little girl.’” 

The article, which said “that Bradley was arrested ‘without incident during “story time”’ at 

Ponder Elementary School,” attributed “fabricated words and conduct to Judge Darlene 

Whitten, District Attorney Bruce Isaacks, and others.” And “[o]ther false quotes and bogus 

factual assertions were strewn throughout the piece.” Id. 

The prosecutor and judge sued for libel, but the Texas Supreme Court concluded that 

a “reasonable reader” would recognize the story as satire, and it therefore was not libel-

ous, id at 157, even if some readers might not get the joke, id at 161. “[A] superficial 

degree of plausibility . . . is the hallmark of satire.” Id. “[T]he question is not whether some 

actual readers were misle[d], as they inevitably will be, but whether the hypothetical rea-

sonable reader could be.” Id at 157. “Intelligent, well-read people act unreasonably from 

time to time, whereas the hypothetical reasonable reader, for purposes of defamation law, 

does not.” Id at 158. And, as noted above, the court concluded that this hypothetical 

reader should be expected to evaluate reading material with “care and prudence.” Id at 

157. 

Felton’s posts should be as protected as the story in New Times. First, Felton’s Twitter 

feed expressly noted, on its main page, that it was “A badass parody of our favorite lawyer 

most likely seen on Main Street.” Trial Ct. Op. 2. And three separate posts also commu-

nicated the message that the Twitter feed was satire. Id. at 2-3. 

Second, the text of the posts signals to the reader of “reasonable intelligence and 

learning” that these are not “sincer[e]” statements by a lawyer. One message read, “Par-

tying=Defense Clients[.] Defense Clients=Income[.] If l endorse partying, will my income 
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grow? It's like a Ponzi scheme for lawyers!” Trial Ct. Op. 2. Another read, “4/20=Pot smok-

ing holiday[.] Possession of marijuana=Client[.] Client=Income[.] In the words of Snoop 

Dogg: smoke weed every day. #InToddWeToke.” Id. These statements are just as out-

landish as the statements mockingly attributed to the plaintiffs in New Times, and would 

thus be seen by a reasonable reader as equally satirical. 

The New Times decision vividly illustrates the constitutional protection accorded to 

parody, and other leading cases from appellate courts throughout the country have ap-

plied the same analysis. Thus, for instance, in Mink v Knox, 613 F3d 995 (CA 10, 2010), 

University of Northern Colorado college student Thomas Mink used the pen name Junius 

Puke for the editorial column of his online publication; the column was accompanied by a 

doctored photo of University of Northern Colorado finance professor Junius Peake. The 

column used language that no respectable professor of finance would use, such as when 

the author described the column as “a regular bitch sheet that will speak truth to power, 

obscenities to clergy, and advice to all the stoners sitting around watching Scooby Doo.” 

Id. at 1008. 

Peake sued for libel, but the Tenth Circuit rejected the claim. “[N]o reasonable reader,” 

the court concluded, “would believe that statements in that context were said by Professor 

Peake in the guise of Junius Puke, nor would any reasonable person believe they were 

statements of fact as opposed to hyperbole or parody.” Id at 1009.  

Likewise, in an Indiana case, the owner of a water-conditioning business sued the 

defendant for creating a parody website (“Paul Hamilten—The World’s Smartest Man”) 

about a man whose name differed by one letter from that of the plaintiff (Paul Hamilton). 

Hamilton v Prewett, 860 NE2d 1234, 1238-39 (Ind App, 2007). The website was written 
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from first-person perspective, “portray[ing] ‘Hamilten’ as a manipulative individual both 

personally and professionally,” with content such as, 

I am a very intelligent, older American male and have my own very successful 
business dealing with the water conditioning field. I have a Master’s Degree in 
Water Conditioning from Smartass University, a prestigious mail order college. 
While I am somewhat attractive, I am known for my ability to seduce women with 
my quick wit. [Id.] 

As in Mink, the court found for the defendant, holding that the website constituted parody 

because “no reasonable person could interpret its assertions to be true.” Hamilton, 860 

NE2d at 1248.  

The same is true of Felton’s Twitter feed: Like in Mink and Hamilton, Felton created 

an obvious mockery of the plaintiff, by making absurdly outrageous statements that the 

plaintiff himself would never make. No reasonable person would conclude that Levitt him-

self made such bizarre statements, and the trial court below thus correctly ruled that Fel-

ton’s speech was a parody,  

The list of such cases analogous to New Times, Mink, and Hamilton—and this case—

could go on. In Milford Plaza Assocs v Hearst Corp, 200 AD2d 363, 363 (1994), the court 

noted that a satire that was obviously “a humorous commentary” would not be read by “a 

reasonable reader” as “conveying facts about the plaintiff.” In Lane v Arkansas Valley Pub 

Co, 675 P2d 747, 749, 751-52 (Colo App, 1983), the court recognized that certain articles 

would be seen as satire by a reasonable reader, even though some “individuals . . . ini-

tially had interpreted the satirical articles in their literal sense.” And many other courts 

have rejected libel lawsuits against satirists on similar grounds. See, e.g., Couch v San 

Juan Unified Sch Dist, 33 Cal App 4th 1491; 39 Cal Rptr 2d 848 (1995); Mendoza v Gallup 

Independent Co, 107 NM 721; 764 P2d 492 (NM App, 1988); King v Globe Newspaper 
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Co, 400 Mass 705; 512 NE2d 241 (1987); Pring v Penthouse Int’l, Ltd, 695 F2d 438, 443 

(CA 10, 1982); see also Victoria Square, LLC v Glastonbury Citizen, 49 Conn Supp 452; 

891 A2d 142 (Super Ct, 2006); Walko v Kean College, 235 NJ Super 139; 561 A2d 680 

(Super Ct, 1988). 

This consensus is so broad because its underlying principle is so sound. People rou-

tinely mock others—especially others who they see as excessively self-promoting (as 

here), lacking in perspective (as in New Times), pompous (as in Hamilton), or com-

bative—by presenting obviously over-the-top and absurd versions of those people. The 

reasonable reader, who, being “no dullard,” exercises even a modicum of judgment and 

care when reading casual chatter, will recognize that such statements are parodic fiction 

and not false statements of fact. 

II. The Principles in the Cited Parody Cases Fully Apply to Twitter. 

The First Amendment fully applies to Internet media, Reno v ACLU, 521 US 844, 868-

69, 117 S Ct 2329, 2343, 138 L Ed 2d 874 (1997), and speech on Twitter is no exception. 

See, e.g., State v Metzinger, 456 SW3d 84, 95-98 (Mo App, 2015). This is in particular 

true for the First Amendment principles applied in the parody cases cited above. See id 

at 95-98 (concluding in a prosecution for alleged threats that Twitter messages must be 

read in “context” to determine whether they are “hyperbole” or whether a “reasonable” 

reader would perceive them as “serious”). 

To begin with, Twitter is a common medium for parody. “Fake Twitter personalities 

mock actors like Chuck Norris and world leaders like President Hosni Mubarak.” Ashley 
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Parker, Fake Twitter Accounts Get Real Laughs, N.Y. Times, Feb. 9, 2011; see also Cait-

lin Moore, Fake Twitter: The Parody Accounts to Lighten Up Your News Stream, Wash. 

Post, Mar. 5, 2012 (“Twitter allows untruths and parody to flourish with fake accounts.”).  

Nor is this analysis changed by the fact that Twitter messages are sometimes for-

warded (the common term is “retweeted”) by their readers, and may thus be seen by 

people who are unfamiliar with the original Twitter account and with the past parodies and 

disclaimers posted on that account. As New Times noted, the “subjective” conclusion of 

one who has read “a sentence or two out of context” is not the understanding of “an 

objectively reasonable reader.” 146 SW3d at 159. Instead, an objectively reasonable 

reader would “exercise[] care and prudence” when evaluating whether the post is serious. 

Id at 157. 

And the “care[ful] and pruden[t]” thing to do when reading a ridiculous 140-character 

message would be to take just a few seconds to look at the Twitter feed from which it 

came. Indeed, Twitter makes checking the source extremely easy. Where a message is 

retweeted, the recipient need only move the mouse over the original Tweet’s Twitter han-

dle (e.g., “@levittlawyer”) or feed name (e.g., “Todd Levitt 2.0”), and then wait for half a 

second without clicking. This process, called “hovering,” displays details of the original 

tweeter’s account.  There is no need for the reader to even click through to another page.  

For instance, here is a retweet of a message from the Todd Levitt 2.0 account: 

 

When a reader sees this in Twitter, hovering over “Todd Levitt 2.0” or “@levittlawyer” 
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would show the tagline for the Todd Levitt 2.0 account, which reveals it to be a parody: 

 

Alternatively, the reader could click on the account that originally posted the tweet and 

be taken to http://twitter.com/levittlawyer, which shows the text: 

 

One way or the other, a reasonable reader who sees even a retweeted message 

would be able to figure out in a few seconds that the message is a parody. 

  

R
E

C
E

IV
E

D
 by M

C
O

A
 9/18/2015 9:39:42 A

M



10 

Conclusion 

The trial court correctly held that Felton’s Twitter account is a clear parody. This Court 

should therefore affirm the trial court’s grant of summary judgment to Felton. 

Respectfully submitted, 
 
Eugene Volokh* 
 
/s/ Eugene Volokh 
UCLA School of Law 
405 Hilgard Ave. 
Los Angeles, CA 90095 
(310) 206-3926 
volokh@law.ucla.edu 
Counsel for Amicus curiae 
Electronic Frontier Foundation 
 
*Motion for temporary admission pending 

Respectfully submitted, 
 
THE SMITH APPELLATE LAW FIRM 
 
/s/ Michael F. Smith 
By: Michael F. Smith (P49472) 
1717 Pennsylvania Ave. N.W., Suite 1025 
Washington, DC 20006 
(202) 454-2860 
smith@smithpllc.com 
Co-counsel for Amicus curiae 
Electronic Frontier Foundation 
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