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Legislative and Industry 
History






SOCAN v. CAIP (SCC 2004)	


“I conclude that the Copyright Act, as a matter of legislative 
policy established by Parliament, does not impose liability for 
infringement on intermediaries who supply software and 
hardware to facilitate use of the Internet.  The attributes of 
such a “conduit”, as found by the Board, include a lack of 
actual knowledge of the infringing contents, and the 
impracticality (both technical and economic) of monitoring 
the vast amount of material moving through the Internet, 
which is prodigious.”	







Voluntary Notice & Notice 
•  Major ISPs agree to forward notifications to subscribers	


•  No disclosure of personal information	


•  No removal of content	


•  No costs to rights holders	







Voluntary Notice & Notice 
	



“The Canadian Motion Picture Distributors Association 
(CMPDA) is satisfied with the current notice-and-notice 
proposal in the draft legislation, hoping that the record-
keeping requirements for ISPs will help their industry keep 
track of actions against online infringers.  In CMPDA's view, 
the advent of peer-to-peer filesharing has lessened the need 
for notice-and-takedown, since fewer users are downloading 
their files from large websites of infringing material.” 	





 
Notice-and-Notice 






 
Multiple attempts at 

copyright reform 
(C-60, C-61, C-32, C-11)
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Notice & Notice 
•  Copyright holder can send notice:	



–  a) state the claimant’s name and address and any other particulars prescribed by 
regulation that enable communication with the claimant	



–  (b) identify the work or other subject-matter to which the claimed infringement 
relates; 	

 	

	



–  (c) state the claimant’s interest or right with respect to the copyright in the work or 
other subject-matter;	



–  (d) specify the location data for the electronic location to which the claimed 
infringement relates;	



–  (e) specify the infringement that is claimed;	


–  (f) specify the date and time of the commission of the claimed infringement; and	


–  (g) contain any other information that may be prescribed by regulation.	





Notice & Notice 
•  Once receive valid notice, ISP will:	



–  Forward notification to subscriber (or explain why can’t forward it 
to claimant)	



–  Retain records for six months 	


–  If proceedings launched within six months, retain for a year	



•  Fee for service can be set by government (if no fee set, no 
fee)	



•  Damages for ISP - $5,000 to $10,000	


•  No takedown	


•  No disclosure of subscriber information	





Notice & Notice 
•  2012-13 consultation	



–  Fees?	


–  Additional language in the notification	


–  Record retention	



•  June 2014	


–  Government of Canada announces no further regulations	


–  Notice-and-notice formally to take effect in 2015	





 
Data 





Notice & Notice Data 
•  2006 - BSA	



–  BSA said it sent out 60,000 notices	


–  “They’ve been most effective”	



•  2010 – ESAC	


–  71% of recipients do not repeat infringe	



•  2011 – Rogers	


–  Only five percent of subscribers receive notice	


–  68% receive only one notice	


–  89% receive two notices	


–  1 in 800,000 receive numerous notices	
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