UNITED STATES
FOREIGN INTELLIGENCE SURVEILLANCE
COURT OF REVIEW
WASHINGTON, D.C.
IN RE: DIRECTIVES PURSUANT TO
SECTION 105B OF THE FOREIGN
INTELLIGENCE SURVEILLANCE ACT

Docket No. 08-01

JOINT MOTION TO PROVIDE YAHOO WITH LIMITED
PRE-PUBLICATION ACCESS TO COURT DOCUMENTS
1.

In its June 28 Order, this Court directed the Government “to conduct a new

classification review” of the Court’s August 22, 2008 Opinion in this case and the parties’ legal
briefs. That classification review is ongoing, and the Government has provided proposed
redacted versions of documents for potential release by the Court and is reviewing other
documents to release as much information as possible consistent with national security. The
Government expects that a significant amount of information in the documents will be
declassified and released.
2.

On September 30, 2013, Yahoo filed a motion under FISC Rule 62 requesting

access to some of the documents the Government provided to this Court for review before they
are made publicly available.
3.

On October 3, 2013, this Court ordered the Government to provide notice whether

it intended to oppose Yahoo’s motion by October 7, 2013 and to file any response by October
11, 2013. On October 7, 2013, the Court extended the deadline for notice until October,
11, 2013.

4.

The parties have engaged in negotiations regarding Yahoo’s proposed access to

documents the Government has provided to the Court.
5.

The Government partially opposes and partially concurs in Yahoo’s request. The

Government’s position is that Yahoo may not view the documents until after the declassification
process is complete, but may be allowed time to review the documents prior to public release.
The Government has informed Yahoo that the declassification process will be complete after the
Court finishes its initial review of the documents and the Government then provides the Court
with formally declassified versions of the documents.
6.

The Government does not oppose allowing Yahoo to view the documents prior to

publication by this Court after the declassification process is complete and redactions have been
applied. That review would allow Yahoo the opportunity to bring any issues regarding the
materials to be released to the Court’s attention.
7.

The parties thus respectfully request that the Court enter an order:
a. Allowing Yahoo’s counsel to access the documents upon the Court’s
receipt of formally declassified versions from the Government.
b. Providing Yahoo seven days to file any motions regarding the public
release of the documents.
c. Providing the Government seven days to respond to Yahoo’s motion, if
any, and Yahoo three business days to file a reply.
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October 11, 2013

Respectfully submitted,

/s/ Marc J. Zwillinger
MARC J. ZWILLINGER
JACOB A. SOMMER
ZwillGen PLLC
1705 N St. NW
Washington, DC 20036
marc@zwillgen.com
jake@zwillgen.com

JOHN P. CARLIN
Acting Assistant Attorney General for
National Security
J. BRADFORD WIEGMANN
Deputy Assistant Attorney General
TASHINA GAUHAR
Deputy Assistant Attorney General

Attorneys for Yahoo! Inc.
/s/ Jeffrey M. Smith
JEFFREY M. SMITH
NICHOLAS J. PATTERSON
U.S. Department of Justice
National Security Division
950 Pennsylvania Ave N.W.
Washington, D.C. 20530
Phone: (202) 514-5600
Fax: (202) 514-8053
Attorneys for the United States of America
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[PROPOSED] ORDER GRANTING JOINT MOTION TO PROVIDE YAHOO WITH
LIMITED PRE-PUBLICATION ACCESS TO COURT DOCUMENTS
On October 10, 2013, the parties in the above-captioned case filed a joint motion to allow
Yahoo pre-publication access to court documents the Government has declassified and submitted
to the Court for review. Accordingly, it is hereby ORDERED that:
Yahoo’s counsel may review the redacted, formally declassified versions of documents
the Government originally provided to this Court on September 10th and 24th, 2013 upon receipt
of notice from the Government that it has provided the Court with formally declassified versions
of those documents.
Yahoo must file any motions regarding the release of those documents within seven days
of receiving notice from the Government.
The Government shall have seven days to respond to Yahoo’s motion, if any.
Yahoo shall then have 3 business days to file a reply, if any.

SO ORDERED, this ____ day of October, 2013.

