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INT RODUCTION

Defendant Counal on American-Islamic Rdations of SantaClara, filed its Mation to
Dismiss Dr failure to date aclaim upon which relief can be granted. Their attack on the First
Cause of Action for Copyright Infringement argues thet the affirmaive deense of “Fair Use’ is
established as amater of law dso making theclosely reated agument tha the conduct is
protected by the First Amendment.

The dtack on the Semd Cause of étion (RICO) is verybroad taiming anong othe
things that Sawge has notléeged damges, that RCO predicées havenot been pleand that
CAIR cannot ascertain which subsections of the RICO gatute apply.

Summary of Copyright Argum ents

Plaintiff asserts that thd=ar Use” and Frst Amendment gguments turn on a viaty of
factors that cannot béetemined in CAR'’s favorin the context of a Rule 12(o)otion. They
aretrial defenses. TheFar Use” argument fails for may reasons. Plainff has allegd that the
amount and natarof thesegnent(s) used bZAIR far exceal that necgsaryfor “Far Use”.

He dso preemptivelchallengs anyclaim of agood faith “Rair Usé by allegng tha the
infringement was ot done for genuine criticism or comment but in order to facili tate an unfair
economic #ack a@inst him done for illegl purposessoutlined in the lawsuit.

Savagefurther aserts that CAIR is not a dharnty but in fact a @rporation thatis a Foreign
Agent. Rather than register under the Foreign Agents Registration Act and pay taxes, CAIR
falsdy conducts itsdf as acharity when itis mot. Savage assets thet the imprope useof his
work was done as ptof a boaderpattern ad pratice to targt media pesons and political
figures for economic and other persond attacks in order to slence criticism of foreign entities,
primarily (but not exclusively), Hamas.

Savage argues and stbmits deadings (ha if true) establishtha CAIR’s false charitable
purpose and foreign agent status were creaed at the momert of its inception, by planard through

open discussion of eatingsuch adlse barity.

OPPOSITION TO MOTION FOR JUDGMENT
ON THE PLEAD INGS Fed. Rule Civ. Proc. 12 (c)
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Summary of RICO Argum ents

The RCO action ard the @wpyright adion focus on one key common point. Savage
alleges that CAR was founde by Hamas mmbers forthe purpose ofreatinga benig fae to a
group whose puoose wa to advane the Hanas agnda in the dited States. The RD action
provides extensive detail to support thelgegations.

The RICO cd/o/a dleges thet in 1993, dbout 20 mambea's of Hamas and rlated tarorist
groups met in Philadelphia. Theogip ageed that Hamas &as spokentaout onlyby its code
name, Samah” Hamas spéd backvards) The membes, dedaded that thershould be two
divisions of their orgnization. Their Middle East cagization would have aue kslamic fae
and diretly express itsdlamist views. This is becauseitreudiene was primarilyradial and
they would lose credibility if they sdtened their views. For the American public and for work in
America, the group agreed to form a group with achaitable face. Thiswould dlow them to
acomplish he goals of their aganization in America whout creding resistance CAIR was
thus, from its inception, a wolf in shegy’s clothing.

The dlegations in the complaint amgell documentd. It cites the dminal convictions
for terorism (and elated ativities) of the pesons involved with CAR including its foundes.
The complaint citesUnited Statesgovemmen State Department desgnations of Foreign
Terrorist Or@ganizations (FT(), desigations of chaties that aid teor bythe Trasury
Depatment, stdements of federa judges, criminal convictions and other material from reliable
sources. The lawsuit cites CAI's status as an unindicted-conspirgor in a felerd criminal
prosecution in Texas. It dso documents numerous specific instances of misconduct by CAIR
including theposting of d9/11 survivor’complete with burningwin towers, whee the
donation button linked to the Hamas khsbaity, the HolyLand Foundation.

The RICO action dleges thet pat of CAIR’s ole in the conspracy is 0 useeconomic
coecion and othemeans to silenceoices that gticize violent lamists. tlalleges that there
was apirag/ and alteation of the wdk and its contextitat was intend#to destroythe value ad

credibility of the wok. The lavguit cites numerous instarscef this type of ©nduct byCAIR.

OPPOSITION TO MOTION FOR JUDGMENT
ON THE PLEAD INGS Fed. Rule Civ. Proc. 12 (c)
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These peple ae labéed as victims of CAR and include Cormrgssman Bllenger, Dr. Laura
Schlessinge ordinay citizens who reportesuspicious conduct lpassengrs on acraft (the
“Flying Imam” case), a student news reporter and other vulnerable targets. The lawsuit dso
alleges that theres flow of moneyfrom CAIR to illegal organizations and a support furan for
CAIR for arrested tarorists.

ISSUES TO BE DECIDED

1. Whether defndant stablishes its affirmative éenseof “Fair Usé purdy by reference
to the pleading.

2. Whether a iist Amendment defnse pplies in this case so that Rk conduct
is absolutelyproted¢ed as anatter of lav.

3. Whether the RO pleading aresufficient in allegng danages, a RCO reognized
violation and whethethe RICO pleading gve notice that RTO sections a-d itasive
are dleged against defendant.

POINTS AND AUTHORITIES

I. LEGAL STANDARD(S) AND BURDEN OF PROOF
A. Standards Governing Rule 12(c)

A Rule 12(c)motion for judgmat on the pleadirggmaybe brougpt at anytime afterthe
pleading areclosed. Ed. R. Civ. P. 12(c). The stamdaapplied to deide aRule 12(c)motion
is the sane as the standard used in aRule 12(b)(6) motion to dsmissfor falure to date aclaim.
Judgment on the pleadirsgs appropriat&vhen, @en if dl material fats in the pleadingre
accepted as true the mowving paty is entitled to judgment es amatter of law. Hd Roach Sudios,
Inc. v. Richad Fener & Co., 896 F.2d 1542, 1550 (9th Cir. 1989BeIlfyessa for All v. US
Bureau of Rdamation 2007 U.S. Dist. EXIS 90228 (D. Cal. 2007))

B. “Fair Us2” is an Affirm ative Defense

“Fair Use” is an dfirmative defense soit would be very rare for the pleadings toestablish

OPPOSITION TO MOTION FOR JUDGMENT
ON THE PLEAD INGS Fed. Rule Civ. Proc. 12 (c)
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such a di=nse Canpbell v. Acuff-Rose Music, 510 U.S. 569, 590 (U.S. 1994).

C. “Fair U=" Requires aFad Basd, Case by Case Analysis

“Fair use”is not gaerdly decidel in a Rule 12(cinotion becausg "calls for a
caseby-ca® anaysis." Canpbell v. Acuff-Rose Music, 510 U.S. 569, 577 (1994)) Thieair Usé
examples provided in § 107 diiBustrative and not limtative" and 'provide onlygeneal
guidanceabout the sorts ofopying tha courts and Congss most commonlyad found to be

fair usees! Canpbell v. Acuff-Rose Music, 510 U.S. 569, 577 (1994)).

D. 17 U.S.C. 107 Cite Four Key Factors in the Fa¢ Based Inquiry

Thoudh not exclusre, Harper & Row, Publishers, Inc. v Nation Enterprig@985) 471
US 539) the statute gaires that aFar Use” analysis include considetian of the following
factors.

(1) the pupose andlraracterof the use, inading wheher such uses of a
commercial nature or is for nonprofit educationd purposes;

(2) the naure of thecopyrighted work;

(3) the anount and substantialityf the portion used in l&ion to the copsrghted
work as a whole; ad

(4) the dfect of the usaipon the potential markéor or vdue of the opyrighted
work.
(17 U.S.C. §107)

[I. NONE OF THE FOUR FACTORS UNDER 17 U.SC. 107 FAVOR THE DEFENDANT
While deendant has male excdlent trial argumentsin its brief, theserguments are
premaure sincehis moton presumes the truth dfe allegtions in the complaint and nothiag
establishes &a matter otincontestedaict) anyaspetof CAIR’s affirmative deénse.
Defendant #ached avebpae as [R2fendant’s Exhibi A. This pa@ contans three
pararaphs that quote thmateridfrom Michad Sava@’'s show. i CAIR wereconceled to be a

OPPOSITION TO MOTION FOR JUDGMENT
ON THE PLEAD INGS Fed. Rule Civ. Proc. 12 (c)
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genuine barity and if thesevere the onlymaterids cited, thereeould be seous consider#on as
to whetheithe pleading conceed “Fair Usé.

Howeve, the opyright causeof adion is notdireded to those written wds. The
copyright lawsuit focuses orotir minutes and Thirt@eseconds oMichad Savag’s
performane whosdink appeas in the upperight cornerof the wé page, next to the
“Subscribe/Donte” button. Right net to the donate button, the welgpahas dink to hear
“...theseand othebigotel statements”. tis that Ink, next b the donation button and the four
minutes and Thirteeseconds gberiormane which tha airs, which onstitute the opyright
violation. Even if CAR werea genuine barity with the highst of purposes, this much useda
this type of usgaises saous questions which only jurycan esolve. h the context of the
alegations against CAIR thaet are contained in thecompaint, the jury issues ae equally present,
albeit more damagng to CARR. Either waythe Rule 12(cimotion fails.

[ll. ANALYSIS UNDER THE FOUR ENUMERATED FACTORS IN 17 U.S.C. § 107
(1) the purpose and characte of the use, incluing whether such wse is of a comrmercial
nature or is for nonprofit educational purposes;

CAIR’s dfirmaive ddense rdies ypon ajury bdieving tha CAIR isachaity and acivil
rights goup. Onlythen will their allegtion that their comments weefor public discoursand
fair comment be beliek Savag's plealing preemptivelynegtes this defese. Savagalleges
that CAR falselyclaims to be a 50&)(3) chaity but is in fact adreign agent for intenational

terror. These Begations arenot simpy conclusory he provids fads to support the claims. FAC

28 dleges thet there is anon-charitable, political purpose in the use of thesegment. When these
two elementsr@ wmnsidered aa whole, thee is no possible “&r Usé.

In Harper & Row, Publishers. v. Nation Enterpggs 471 U.S. 539, (U.S. 1985) the cby
held that “fir use pesupposesapd faith anddir dealing,”. The Court then detenined that
becaise the dendant magzine knowinty exploited a puioined manuscript with the intended
purpose of displacing plantiff' s right o first publication, defendant’s actionsweighed ggainst a

finding of fair use.

OPPOSITION TO MOTION FOR JUDGMENT
ON THE PLEAD INGS Fed. Rule Civ. Proc. 12 (c)
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The Philadelphia méieag of 1993 is the start of the CRIportion of this conspiracR0
members oferrorgroups met in Philadelphia and déyged strateigs to deal with thepparent
breakdown o war in the Middle East. At tha time, the Odo Agreements madeit appear that
therewould be a Paltinian state and pea with Israg. This geatlyupset the péicipants at the
Philadelphia meetings their gal was thennihilation of $raé by force and political mass.

To accomgish this god, the agreed that they mug mantain a full force, their extremist
rhetoricwhen theyspoke to a Middle B audiencdut theyremgnized that thisvould used
aganst themin the United States  Their solution was to creae awolf in sheg'’s clothing,
(CAIR) to do the radmls work in the United StatesFAC 100, 101) hie peoplet the meing
representd Hamas\which theycode naned “Samahy. Hamas is a desitated teror group in the
United States, Canadisraé, Europea Union and Japant is banned in G Britain, Jordan
and Austréa. (FAC 72) As the B.I. surrgotitioudy remrded this meetingve know vhat took
placein Philadelphia. May of the trascripts of theseneeting wereintroduced into evidece &
the HolyLand Foundation criminal trial in Texas.

FAC 58-71 d&ail how CAIR uses its false chitable facadeto evadehe reuirements of
the Foreign Agents Ragistration Act. The Foreign Agents Registration Act (FARA) is a
disclosure statute thagquires persons ding as agents of foeign principals in a political or
guas-politicd cgpadty to make periodic public disclosure of their relationship with the foreign
principal, & well as ativiti es, reeipts and disburs@ents in support of thosetaati es.

The omplaint specificlly alleges that the use &avag’s peformances part of adance
done byCAIR to support the falseharitablefacade. H is allegng tha the destruction of the
value of hiswork was part of aclever but utimaely simple plan in which CAIR plays a
particular role in amajor international terror conspiracy.

CAIR’s mdion belittles the claims of an internationd conspracy. “This Court should
not countenance Savage’'s ddusional seenarios and should summerily dismiss ths daim.” (Rule
12 Motion, pag 2). Fbweve, these senaros are ngher delusional nor Miclel Savag'’s done.

The comgaint is carefully written to provide deailed ource information for its claims against

OPPOSITION TO MOTION FOR JUDGMENT
ON THE PLEAD INGS Fed. Rule Civ. Proc. 12 (c)
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CAIR. These souss includelfut arenot limited to):

FAC 64 ates the deision bythe United States Attornagg declae CAIR an unindicted
co-oonspirator in theriminal trial of the HolyLand Fundation (HIE)". The lavsuit cites
Executive @der12947 (Januarf4, 1995) which dggndaed Hama a terorist organization and
it cites the hed of the BI Terrorism unit declaringin 1998) that one ahe paent orgnizations
of CAIR, the AP is an Hamas Isad goup. FAC 70 revals that CAR was initiallyfunded by
the HLF. At FAC 71 the statementvyarableto Hamas madby one of CAR’s foundes, Nihad
Awad. FAC 74 cites the fet that CAR donated monetp yet anotheunindicted cozonspirator
in the HLF trid, the goup cdled “Islamic Relief. FAC 83 agserts that CAR invests money
with the “Notth American Islamic Trust” ad connets that goup with the Muslim Brotherhood,
a terorist goup. Pargraphs 100 1ad 101 of the RC descibe the foundingf CAIR by Hamas
membe's, in Phiaddphiain 1993. The paagraphs specifically stae tha CAIR agreed to operate
under thé'ostensible bannmeof goolitical humanitarianerase in ordetto support Hamas vital
sacial recruitment dfort.

Whether the laove fats aretrue should be dermined bya jury. If these &cts ae true
plaintiff will prevail. Against this anount and diversity of evidence, CAIR is had pressel & this
pleadingstage, to justifyits request foa dismissal on gunds that essentialgay “We are a
chaity, Michae Sava@g said bd things ad we hae a ¥ Amendment ribt to defend Muslims.”
At this deading stage, CAIR is stuck with bang aterror group in shegp’s dothing. With these
presumed facts, thelaw is rot favorable to CAIR.

(2) the nature of the copyrighted work

The omplaint allegs that MichaleSava@'’s show is a pgormance (FAC 3) Plaintiff

has not sued fahe written quotation of some Michad Savag’s statenents (See dendat’s

Exhibit A). FAC 4 compares the paformance to live theater and it notes that the program serts

1

While a juy did not reakh a unanimous vdict in the HLF aiminal trial, theyalso did not
acquit. Theacasations survived a Rule 2@ack as \ell.

OPPOSITION TO MOTION FOR JUDGMENT
ON THE PLEAD INGS Fed. Rule Civ. Proc. 12 (c)
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with a waning tha the show contains talt languge, adult contet and psghologcal nudity.
Listener disagtion is advised. Thewssuit focuses on thekeng of four minutes and thirtee
seconds ohis perfomance It therebre raises thedctudissue not onlyf the lengh of what
was take, it also raises the issuewhetherthe peformane has vle beynd the wordsrad
ideas onveed.

(3) the anount and substantiality of the portion used in relation to the copyrighted work as
a whole;

By andogy, amusc CD can have many sngs. Onatheoretica album, ssmesangs will
be pasona, somewill be nonsendca and sanepditica. The Sarvage Nation like mog radio
has lreaks and commercials. Each portion between breaks and commercials is asegment, dmost
likeasmnga aconcert oronaCD. Thecontent may or may na bethesanefrom ssgment to
segnent (or @en within a segpent). Sometimes a sagnt will be political, other times
religious. At times Michael Savage taks about his childhood o the hedling bendfits d herbs.

The reationship of the materiaised byCAIR to the totaliy of the peformancecannot be
decide on the pleadirgy h terms of emount and substantialityepoted c&es show that there
is verywide varation in the fatual scenaos which support (odo not support) the fmative
defense of Far Use”.

In Video-Cinema Films, Inw. Lloyd E. Rigler-LawrencE. Deutsch Bundation2005
U.S. Dist. LEXIS 26302 (S.D. N.Y. 2005), @&guine nonpfit foundation preented grogam
called “Classc Arts Stowcase”. This program was essentialy MTV for fine arts (especially
classichmusic, dancend opea). Theprogam broacast pringally to public television and
cable. Unlike CAIR whasemotves ae questioned, no one questioned the good faith of this
foundaion. They wanted to devate theartistic content o television and seve theviewers.

In this insance the founddon used an 85 send portion of aife-minute peformane
by an opea singer from a two-houmovie, "Canege Hall." The ourt aged that the use of
the mateial was elucational, nonr@mmercihdand consisted ofreextremelysmall portion of the

total work. Depite this, the court ruledyainst the Foundeon becauséhose fators wee

OPPOSITION TO MOTION FOR JUDGMENT
ON THE PLEAD INGS Fed. Rule Civ. Proc. 12 (c)
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outweighed by the paential loss d licendng revenue. The copyright owners had previoudy
licensad portions of thework for broadcast and the court determined thet the foundaion’s wse
affecta the potential marke

Savag make this same damagallegation in his complaint. d&agraph 31 Heges that
CAIR “repakaged and damaged the wok” and theparayraph dscribes hovthis damag wa
inflicted. Pargraph 3235 furtherdetails this damag &t contrasts the packajed CAR product
with Michael Savge’s actual peforman@ which hedeems a attack on violentslamists who
murder ofhomosexals or mutilate womerra despicable to him.

To show how the gsent&ion of his work damagd its value, Sage at FAC 34, cites
positive statements that he has maldeut non-violentdlam. He Beges that “CAR destrogd
the value othe copyight material ad the peiormane as avhole”. FAC 35) Paagaph 37
acpin emphasizes the marcausd bythe misportragl of the maningof the peformance

These ee plad fadors that a jurynust assess andrg weight and value to. A Rule 1&(
motion is not the gppropriate venue to resdve them.

In Roy Export Co. Estab. of Vaduz v. Columbia Broadcasting Sys., 6¥2 F.2d 1095,
1100 (2d Cir. 1982) ateevision news program copied just cne minute and 15 secondsfrom a
72-minute Charlie Chaplin film and used it in a sawpot about Chaplin's dgh. mportant
factors: The court felt tha the partions tken were sibgantial and pat of the"heart” of thefilm.
The meaing of “heat” of the Savag peformane maybe detemined bythe lengh of the entire
show in the abstc or ajury maybe morenterested in the heth of the sement.

In LosAngdes Navs S&rvicev. KCAL-TV Channel 9, 108 F.3d 1119¢h Cir. 1997) a
television station's mes broadast used 30 seads from adur minute copgighted videotapef
the 1992 Los Angeles beating of Reginald Denny.  The“Fair Use” ddense was regjected because
the use wa commerial and beause it took the heteof the wok and afected the copgrght
owners abilityto market the vide Plaintiff points outhat therevas nger ay dispute that
KCAL was aegtimate news station nor Wwdhere alispute that KCAlused the matgl for

news r@orting

OPPOSITION TO MOTION FOR JUDGMENT
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(4) the effect of the useupon the potential market for or value of the copyrighted work.

Michad Savag alleges that CAR deliberatly tried to damag the véue of his work.
He dleges that CAR “... damagd the wok and damged the public imag of thework” (FAC
31). FAC 32-36 details the daages futher includingthe loss of adwéisers. Exhildi A shows
how Savag’s statenents ardaken out of theontext of Savagjs wok (at lest as Savagses
it). Paragaph 34 is included in themplaint to prove Sava(s point. That pagaph ©ontains
two of manysegnents wher&avag is supportive ofrad respetful of the Muslim religon (and
Muslim callers). Sawge states in his lawsuit that the semnt was dscream ofoutrage” a the
murde of homosexuds and mutilation of women by the“Hitler of Iran”. (FAC 37-39) This is
one reasan that the peformance aspect of thepiece is © important in understanding how theuse
of thesegment by CAIR isdamaging to the overall marketability of thework. To support these
points, &wvage’s lawsuit includes verldan quotationsrom othershows which includes
staementssich as:

“There ae aeas of unitybetwea the rdigions and Ithink we ned to strenthen those.”
He then ges on to hava discussion with a Muslim caller whitie ends wh, “Mohammed,
God Bess ypu. Alechen Salam. Thanks for listenirig the Savag Ndion.”

“[T]o negate fair use ore need only show tha if thechdlenged use"should become
widesprad, it would adveselyaffect the potetial market forthe copyighted work."SonyCorp.
of Americav. Universal City Studios, Inc., 464 U.S, a 451 ated in Harper & Raw, Publishers.
v. Naion Enterprises, 471 U.S. 539, 568 (U.S. 1985).usfas CAR has the burdeof showing
“Fair Usé, onceSavag has dmonstrated his damag, the burdeshifts to infringe to show
that damag would haveoccured hal therebeen no tang of copyrighted expression. Harper
& Raw, Publishers, Inc. v Naton Enterprises (1985) 471 US 539) blveve, gven the deeptive
packaging, the ddiberate misrepresentaion of Savage's context, CAIR cannot prevail on this
point (at least without negding Savages factual allegaions ard this cannot be done & this sage

of the proess).
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IV. CAIR’ s CONDUCT IS NOT ABSOLUTELY PROTECTED
BY THE FIRST AMENDMENT

A bank obber sging “Hand ove the @sh” is not proteed bythe Fist Amendment and
as ded, CAIR isaterrorist organizaion whoseactions against Michael Savage had no Frst
Amendment purposeExtortion, blackmail and theds arenot protectd speeh. CAIR may
dispute these dias, but heyareclealy and extensivelpled. Should CAR be able to provat
trial that it is a relechaiity and a eal avil rights organization it wil have arational ‘Far Use”
argument & trial. But & this pleading stage, Savage has established CAIR as aterrorist
organization. CAR must arge from that perspeive but in g@erd their pleadingelies upon a
assumption that CA is a gauine chaty and not a teor goup.

The Rrst Amendment deinse ha been trid manytimes to justy criminal condutand
it is often rejeted. h United States v. RahmaiB9 F.3d 83 (2d Cir 199), the Cout of Appeds
affirmed the onviction of the “Bind Sheik” Omar AbdeRahman for the frst World Trade
Center bombingRahman clianed that his conviction was basen his religous and political
point of view as epressd in his writings and seons. Neithethe jurynor the Court of Apped
were impressal. The Cout of Appeal commented that:

“I't remains fundaental that while the stateaynot criminalize the expression of

views--even including theview that violent overthrow of the government is

desirable-it may nonetheless outlawneourgement, induceent, or conspicy

to take violent amon... freedom of spedt and of eligion do not etend so faas

to bar prosecution of one who uses apublic speech ar ardigious mnistry to

commit crimes. Numewus crimes undehe falerd criminal codeare or can be,

committed byspeeh alone.... Notwithstandinthat political spedtand régious

exercise are anorg theactivities mest jealously guarded by the First Amendment,

’Rahman is a potential witness in oase. H attendéd the 1993 Philadelphia meeting
with CAIR founders.
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oneis mt immunized from prosecution for such Peech-basal dfenses meely

becaise one ammitsthem throu the medium of political speleor rdigious

prexhing” 189 E3d at 115, 117.

The dlegations of Savagthat the loaritablenatureof CAIR is a ployis not
unprecedented. CAIR isan unindicted co-consprator in the Holy Land Foundation trial. It is
therefore not unfair for plaintiff to mirror the assertions of the United States and assert that CAIR
funds terorist organizations.

The ourts havedund that the United States has tightrto stop self maed chaities
from providingmaterid support to terroristsHumanitarian LawProject v. United States DQJ
352 F.3d 3824th Cir. 2003) involved omnizations and individuals who sought to provide
"maeria support” to designaed “foreign tarorist organizaions’. Thecontributors felt that ther
contributions went to@pd purposesral disageel with the gvernmet’'s assessment of the
use(s) otheir money The ourt disageed and held that theogernmet could in fat make and
enforce sub desigations.

The Humaitarian Law Projet's First Amendmat argiments wereonsiderd and
rejeded by the Ninth Circuit which wrote that “[ w]e therefore do not ageewith ADC II's
implied holding tha the First Amendment requires the government to demorstrate a specific
intent to aid an o@nization's illegl adiviti es bebre dtachingliability to the donation of funds.]
Id. at 1134.) umanitarian LawProject v. Uhited States DQXB52 F.3d 382, 40408 (9th Cir.
2003, emphasis addyp

The governmat has made veus deteminations regrdingCAIR’s activities and the
activities d CAIR related goups. While CAIR may disagree with the government’s anclusions,
it is reasonabléor plaintiff to referene thesdindings and to incorp@te them in pledings.
Thereis certainly agood faith basisfor plaintiff’s dlegations

Sava@’s daim that his work has baanisappropriaig so that CAR can r&se funds for
its terror elated puposes is supported IAIR’s admissions with respect to EA1. FAC 91
aleges that after 9/11, CAIR’s webdte (which the compaint dleges was mantained by CAIR-
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SC and phsically housed byCAIR-Texas), hadraappehbfor funds to assist the victims of 9/11}
The wdopage contaned “apicture ofthe World TradeCenter in flanes” and a button for
donationsto the“survivors of this dsaste”. Saage has dleged and CAIR ha row admitted in
its answer thiethe donation button linked to the Hdlgnd Foundation (which th&nited States
governmat ties directlyto Hamas).

If CAIR has misappropriadethe gpodwill of people towed 9/11 survivors to funnel
monrey to Hamas, Michael Savage is ot without reasan in asseting tha CAIR has t&ken his
performane and use it to raise monefor similar impropempurposes. (Ad Savag allegs that
all purposes of CAR are in &ct, imprope purposs under the l&.) CAIR maybe a gnuine
charity or it may beawalf in sheep’s dothing. For purposes d the Rule 12(c) motion, the only
evidence before the Cout sypports thewalf senaio. Pehapsonsummay judgment o at trial,
CAIR can onvincindy make adifferent cae.

V. HUSTLER v. MORAL M AJORITY DOES NOT SUFRPORT A DISMISSAL

CAIR loves the caseof Hustler v. Moral Majority® and who can bamethem. I is
probablyas gnepus an extension of & Usé as we will see in the e future. Hovever,
thereis no bad law in thease br Savag, onlybad fats for Hustler. Essentiallythe Hustler
caseis about a minister that the adult mame painted assck, perveted fool. Thecourt rulel
that the Minister, drry Fdwell, had the ight to distribute the documeto raise moneto fight
Hustler.

The analysis inHustler v. Moral Majority servesto distinguish that case from the Savage
case Some of the distinctions are obvious. Sawvdigl not attack particula individual except
to the degeethat his comments refteed ngatively upon ran’s dictator. Savagdid not name g
teddy bear “Mohammaed” in addiberate or accidentd violation o a dictate of the Muslim
religion. Savag did not denitate Mohammed the Prophet tflam. He did not dBhim names.

He did not ceatea pictureof Mohammed in violation of Muslim beliefs. He did not naane

}(Hustler Mayazine, hc. v. Mora Majority, Inc., 796 F2d 1148 (9th Cir. 1986))
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teddybear Mohammed. Thergphicimagery of the Hustlepiecemight be m&ched bysome of
the above actions but Savage made commentswhose content dlegedly disurbed CAIR. Hs
comments wex siquificantly quoted byCAIR and no copyght infringement clan has beeniled
for that.

But, if CAIR objects to Savags peformanceitself, theycannot post it and askif
donations. fla goup likes MichakESavag, theycannot post his pefmane next to a button
that sag “I love Micha¢ Savag. Fyou love MichaéSavag, click aad donate monetp me !”

While CAIR has argments to be made tial regardingjust how much as to be infriad
in order to onveya legtimate messag that is a juryssue and &well only stands for the point
that in an extreme ea a lage amount of antent can béaken.

While Savag strondy attackel conduct ad violentlyopposed the imposition of a
religious based ideolggon Ameri@ans, he did not humiliate an individual. Comparé thahe
Fawell case

In Fdwell, the Hustler peody feaured apicture ofFdwell, and an interview"in which
"Fawell" desaibes hs first xud experience as accurring “with Mom” in an authousewhile
both were'drunk off ourGod-fearingasses on Camparin the spoof intervig, "Fdwell" goes
on to saythat he wa so intoxcated tha"Mom looked béer than aBaptist whore with a $100
donation," that he decided to have sex with his mother snce she had "showed dl the other guys
in town such agod time," ad that theyhad interourse egularly aftewards. Findly, when
asked if hehad tred Canpai since, "Fawell" answvered, "l dways ¢et sloshed before | go out to
the pupit. You don't think | codd lay down dl that kullshit sober, b you?'

Many Muslims maynot like what MichakSava@ said but theres a diffeene betwen
Sava@'s peformanceand the omplete depdaion of Fdwell in the Hustler aicle.*

The court found thet “the public interest in dlowing an individual to defend himsef

“This maybe the onlyissue of Hustler tvereanyone eve boudht the magzine for the
articles.
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aguinst such degatorypersonhattacks sares to rebut the psumption of unfairres.” (Hustler
Magazine, Incv. Moral Majority, Inc, 796 F.2d 1148, 1153th Cir. 1986)) This means that
Michad Savag has gresumption in his favor that CRImust rebut. CAR cannot do this on
the pleading alone.

The geaest le@l distinction betweehlustlerand the Sawge cae is that thélustler
court found thet Jery Falwell’ s uisedid nat affect the market vaue of Hustler's product. This
detemination was a fundaental basis for thdecision.

Finally, we must considéithe effect ofthe use upon the patial market foror

value of thecopyrighted work." 17 U.S.C 8107(4). "This factor is undoubtedly

the sinde most important element ofifaise."Haiper & Row, 105 S. Ctat 2234.

Seedso3 Nimmer 8§ 1305[A] at 13-76. "The purpose of copyright is tocreate

incentives forcraative efort.” SonyCorp., 464 U.S. at 450. "[A] use that has no

demonstrableféect upon the mdet for, orthe value afthe copyighted work

need not b@rohibited in ordeto protect the @hors incentive to aate" Id.

Therdore, "fair use, ien propdy applied, is limied to coping by others which

does not materily impair the markebility of the wok which is copied.'Hamper

& Row, 105 S. Ct. at 2234 (quotidigNimmer § 1.10[Dht 1-87).

(Hustler Magazine, Incv. Moral Majority, Inc, 796 F.2d 1148, 1159th Cir.

1986))

As discussed at letigin thisbrief, CAIR has substantiallgamagd Michal Savag and
diminished the vlue of his produc Unlike Erry Fdwell, CAIR did not defend itself omgy
individual. It disagreed with Michael Savage's staements annointed itsdf the protector of thase
criticized and then took his germane and loated it next to a donation button.

If Savag is corect and CAIR used his work not for ‘dalwellian” purpose but to line
their pockés and fund theirraminal enterpise, then danges ae presumed and unfaness in the
useis presumed. “Every commercial use of copyrighted mderial is presumptively an unfair

exploitation of a opyright owners monopoly acordingy, the likelihood of futurdnarm maybe
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presumed. Songorp., 464 U.S. at 451"H(stler Magazine, Incv. Moral Majority, Inc, 796
F.2d 1148, 11550th Cir. 1986))
RICO CLAIM
VI. DAMAGES ARE PROPERLY PLED

CAIR assets that Savage has ot dleged RICO typedamages. Savage only needsto
allege damaes to business or prapgin a manneconsistent with Fed. R. Civ. P. 8 to show
standing Savag is not requireé to plead with the pacularity requirel by Fed. R. Civ. P 9(b).
In NOWVv. Schaller, 510 U.S. 249, 256, 127 L. Ed. 2d 99, 114 S. Ct 798 (1994), the Supeme
Court stated, “thattahe pleadingtage, genearl factual allegtions of injuryresultingfrom the
defendants conduct maguffice for on amotion to dsmiss we presume thgenerd allegations
embrae thosespecificfads that are neessay to support the claim.ld. (quotingLujan v.
Defendes of Wildlife, 504 U.S. 555, 561, 119 Ed. 2d 351, 112 S. Ct. 2130 (1992))

In NOW, the daintiffs alleged that the RCO conspiracy "hadinjured the [plaintiffs]
business and/or progig interests . . . .Id. (interndquotations ontted). The Court@ncluded
that "nothingmore is neeed to condr standingon [plaintiffs] at the pleadingtage.” Id.

Savage's danages ae pled in more ddail than those found aufficient by the Sugeme
Court inNow. Savag alleges that CAR “repackaged and danaged the waok” and hedescibes
how this damag was inflicted. Pargraph 3235 details the danga and ontrasts CAR’s
packaing of the peformane with the atual context. n particula, Michad Sava@'’s dtack wa
on Islamists who commitrimes in the nae of réigion. Hecited the murdehomosexuals and
the mutilation of women as condubat he despises. Tieels no question that this was an
emotional presgation rathethan a sombegxplication but that is the diffene betwen pure
analysis and pedrmane. kis one of the carissues that a jumpust consider wireCAIR'’s
infringement is angized.

To show the full contd of his show and to demonstrdtew CAIR misugd and
damagd his work, Sawge, at AC 34, quotes some of his vapgsitive statements madeaat
non-violent slam. Savagthen Heges that “CAR destrogd the vlue of the opyright material
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and the pgormanceas a wole”. (FAC 35) Paagaph 37 gain emphasizes the marcausd by
the misportragl of the maningof the peformance “... [T]he piee was directel toward violent
terroiists who mask their persdrevil with a false eligious aura.”

VIl. SAVAG E PROPERLY ALLE GES THE EXISTENCE OF A CONSPRACY

INVOLVING CAIR AND OTHER GROUPS INVOLVED IN TERROR
A. CAIR K nowingly Participated in a Massive Conspacy
In the 56 substantive pag of the RC, Michael Savge detds a massive conspicg

which usad CAIR &s its public mouhpiece. Thekey to the FAC is the 193 Phiaddphia
meeting (FAC 100-101). i Sava@ is corect @nd MBI wiretgps show that he is), CRIs very
formation aose out of theanspiracy CAIR has no exiencesepaate fom its role as the
sanitizd public mouthpiecef internagional terror CAIR maychoose to dispute theassetions
but they are madein goaod faith in the comgaint and the basisfor plaintiff’s assetions ae well

documented.

B. CAIR’S Foreign Funding is Documented

CAIR’s illicit foreign ties ae specificaly dleged. The lawsuit staes that CAIR isa
foreign agent in violation of FARA FAC 58) This alle@tion is documented.n ithe paagaphs
that follow (FAC 59-62), Savge detds how the fundingor CAIR has a major oveea funding
component. FAC 1(2 isexhaudive in showing the continuing funneling of foreign fundsto
CAIR. FAC 70 details how thee# moneyor CAIR came fom Hama based HE which is on

the governmet designated teror list.

C. CAIR’ s Interlocking Directorates and Cooperation wh Terror Groupsis Docunented
Savag traces theébackgounds and intéocking diredorships involving the foundes of

CAIR. He shows that thearetied to terroreither bymembership in teor groups or in many

casea byconviction in the United States District CourtAE 63 ties founderrad Chairman

Emeritus, Omar Amad and arrent President, Nihad Avehbto the desigated temor group the
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IAP; FAC 66 shows how theoatrolling director of IAP was a laderof Hamas who wa
deportel bythe United States; F&\ 74 details how CAR-SC donated directlyp two goups on
the governmaet’s terrorlist and FAC 91 details how the 9/11 dbaa button inked to the
Hamas bsed HIF. FAC 98 and 99 detbhow the foundenf dekendant CAR-Texas was
convicted ofterroiist activities. That same conted terorist was also an lEF boad member
This cetainly descibes the conspiy and its members. Tremplaint is replete ith examples
of their illegal condut. It ranges flom supporting teorists (AC 86, 87 (Bn Laden) 94 (HLF),
96, 97, 103 (unindicted co-consprator to 1993 WTC bambing); 106 (Hezbdlah and anti-
American fighters in taq) Savag desdbes the ell-like structureof CAIR and the eve
changng, ever hidde relaionships between the raus goups. (RAC 12-15).
VIII. RICO PREDICATE ACTS WERE PLED AND DESCRIBED
A. 18 U.S.C. 1341 (rail fraud) and 1343 (wire fraud) Have Bea Pled

The etensive allegtions that CAR raised monewgs a baritywhen in f&t it was
knowingly funding terror support the findings d mail and wire fraud. Paagraph 91 which is
admitted byCAIR-SC, establishes that mongylicited on the internebf 9/11 Survivors was
directed totheHamas lasad Holy Land Foundation. Direct donaionsby CAIR and CAIR-SC to
the Holy Land Foundation and other designaed taror groups ae pled. The pleadings stte tha
CAIR was formed to sypport and fund thesegroups. From its inception, the charitable purpose
of CAIR was apreplanned sham. Raising morey for terrorist groups uinder false pretenses isa
fraud tha violates ancther listed RICO predicate act, 18 U.SC. 1957 (relating to engaging in

monetarytransations in propertyderivad from spetfied unlawiul activity).

B. FARA Violations and a Fraudulent Charitable Status Have Been led

The lawsuit dso dleges thet CAIR received foreign maney in violation o federa statute
and thenused this money to advarnce a erorist agenda. The deadedviolations of the “Foreign
Agents Registration Act for the purpose of promoting terrorism is dso aRICO predicate. CAIR

is purportingto be a harity to coverits aid to foreig terror The lavguit details the cell-like
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structureof CAIR and speci€ally alleges that this structure is medo cover thélow of money
and to impede lawnfoicement. These s as a Wwole and a pled, violate 18 U.S.C. 1503
(relating to obstrutton of justice), 18 U.S.C. 1510 (rélag to obstruction of @minal
investigaions), and 18 U.S.C. 1511 (rafg to the obstruwn of State or local law

enforcemant).

C. Criminal Copyright Inf ringement Has Been kd

The naure, purposand manneof the piacyof Michad Savag’s wok violates 18
U.S.C. 2319 (relatingp criminal infringement of acopyright).

Oncethese ats which wee thespecificand diret purvueof CAIR are onsidered, one
then advaces to the mdicde ads of the entgrise as avhole.

18 U.S.C. 1961(1) defines“radketeaing adivity” as including:

“(A) any act or threat involving murder, kidnaping, gambling, arson, robbery, bribery,
extortion, dealingn obscenenatter, or dalingin a controlled substaaor listed cheical (a5
defined in section 102 of the Controlled Substanget), whid is chargableunder State &
and punishable bynprisonment for more timaone gar”

The lawsuit lists the terroacts of CAR’s enterpise partnes and one you include
terrotist bombngs, the 9/11 terroattack, &., all of the Aove RCO predicées arancluded.
Thus, plaintiff has lieged morethan two RCO predicée ads aginst CAR specificlly and a

multitude of sub acts bythe oveall enteprise.

D. Overview of Predicate Act Allegations

Defendant egues Savagfals “to allege even a sinde prelicate at”. Above plaintiff
notes just smeof thepredicate acts that are pled. Theseare acts tha CAIR was drectly
involved with. The establishment ofaeebsite that purpts to raise monefor the 9/11
survivors that then links to Hamas is thedicate &t of wirefraud, mail fraud ad other listed

RICO predicte ads.
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The omplaint does much more than this expkins how this conspirgoperaes by
dividing into cells with eeh cdl helping the othebut eah cdl maintaining a sparde identity
The omplaint details the relationship be®veHanas and the HF and the coss directorship of
theHLF to thelAP, CAIR and other Hamas besed groups. CAIR iscdosely interwined with
convicted terorists and with numerous identified tergroups. This will cause CR great
difficulty when they claim at trial that they thought tha the HLF genuinely would aid survivors
of 9/11°

The funding trail which shows massive amounts of morey coming from Middle East
sources must be viewed in Iig of the other pagaphs ofthe FAC that show that the
establishment of CAR came fom the 1993 Philadelphia nteey of Hamas bsed agnts. The
fad that theydisguised th@mame Hanas as “Santd spe&s volumes about their undgganding
of thewrongfulness d thar plans

The importance of thecell structure (as in United Setes v. Bin Laden, 2001 U.S. Dist.
LEXIS 959 (D.N.Y. 2001)s reflected in the Sawge plealing. The pleaing explains how
CAIR facilitates aonfusion o law enforcement and hdps obsaure theectivities d CAIR.

This concet of a @ll structureto these teanrist gioups is not an invention of Michael
Savage. It istheway terror groups qperate. What is important is that CAIR fill s aspecific role
in the overall conspracy. It provides maney, cover and sypport sotha other cells can do their
work.

The Ddendant's third eculpatoryrequest seeks items which indicateat al

Qadala opeated undea "cell" structure'in which participats werenformed of

plans and etivities onlyon anheed to knowbasis." Dratel Ded. P 8(3).) The

Court finds that, although tee items ar@ot necssarilyexculpatoryinformation

about the orgnizational infrastruare of & Qaedas material to the dehse unde

°In its Ruk 26 disclosureplaintiff will producea detaraion which details how the
HLF’s donations to families in the Middle East went to peopless case of dath was listed
on the deth cetificate & “Martyr”.

OPPOSITION TO MOTION FOR JUDGMENT
ON THE PLEAD INGS Fed. Rule Civ. Proc. 12 (c)

20




© 00 N o o b~ w NP

N N N N DN DN DN NN R R R R R R R R R Ry
0o ~N o O~ W N PFP O © 0 N o 0o A W N B O

Case 3:07-cv-06076-SI  Document 19  Filed 02/14/2008 Page 26 of 30

Rule 16. To the extent that theme @loaiments or other tajble items which are

in the custodyand contol of the Govenment and \Wich ae responsive to the

Defendans requsts, the Court orders theirgatuction.

(United States v. Bin Ladef001 U.S. Dist. EXIS 959 (D.N.Y. 2001))

Once Savage establishes that CAIR is pat of aconspracy, gandard Pinkerton liability
can @nd as pld, does) led to liability for the ativities of the teror rdated cdls including such &
dramatic event as the World Trade Center atack. While Bin Laden and many of the high profile
terrorist leaders create a cartoon like and very recognizable evil, it is dso truethd thereis a
banalityof evil whee (acordingto Hannah Aendt), thegreaest evil is not egcutel by fandics
or sociopaths but tiaer byordinarypeople who ecepted the pmises of their statend theréore
paticipated with theview that their actionswere normal. It is tha bandity tha CAIR seksto
foster and its publc adions belie their privatéundingof Hamas and theiranspiratorial purpose

IX. CAIR Has Notice of Each Apgicable RICO Section

Defendant seeks to assert alack of notice as to the role of CAIR-SC in this conspiracy. In
particula, CAIR-SC complains that there has notrbaespeification of which subsection of
1962is ped. Plantiff has dleged and documented ahuge and comdex conspiracy. Thisis ot a
simple caseinvolving abortion protestas interfering with the operation of a clinic. Thecase
acainst CAR is one of mangass filed nationwide gainst the variousrens of an intemational
movement. Theanduct of this goup involves all asps of RICO and the @minal conduct an
only be viewel as a wole.

A. 1962(a)

Undersection 1962(a the déendat must use or invest the precds of ackdeeing
activity in the entgurise. Section 1962)a@s primarilyconcened wth moneylaundeing
activities. Paragph 83 otthe FAC specificdly alleges that CAR invested monewith the
North Ameican klamic Trust. The sae paagaph dleges that the United States Attoyrieas
listed the North American Islamic Trug as keing affili ated with the Muslim Brotherhood terorist
group. Pargraph 119 dscribes howCAIR raises moneynder theguise of beinga chaity when
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in fad it is an am of international teor. Paagaph 124 spafies some othe ciminal statutes
violated byCAIR and this includes statutes involving wiraud and numeus other finacial
basal aimes. Paagraph 126 desaibes low mambe's of theconspracy hid finandal actionsin
orderto avoid tax consequersand to hide the use fafnds to support terrgroups. Pargraph
127 specifially alleges that CAR supplied moneyo terrorgroups to fatitate criminal condutc
by thosegroups. Paagraph 129 details how money from CAIR and co-consprators isused to
fund terorism. tis not exaustive but it is a partial degmtion of how the moneis used in that
it describes theurchae of wapons and thmeans of anveyng themoney e.g by
wire/electronic tranders.

These Hegations put CAR on notice that 8 1962(& beinginvoked and theynderstand
what ativiti es ae beingalleged as thévasis of this.nl fad, CAIR-SC has admitted the key
portion of paragraph 91 of thecompaint. CAIR-SC ha admitted that their 9/11 gppeal to hdp
victims of the bombing linked to the Holyand Foundation. The HE is pat of the Hamas
network ad it is $ecidly Desigrated a a Global Teorist Organization bythe U.S. Tresury
Depatment. This is allegd in paagaph 147. Thefore CAR has admitted that when they
sdicited fundsto bendfit the victims d 9/11, they linked people to agroup tha the U.S.
governmat states is linked to Hamas. At trial plaintiff will be gpeatingevidene showinghow
moneyfrom the HolyLand Foundation supports terroPlaintiff has the befi¢ of the
governmat’s work in the dminal caseU.S. v. HolyLand Foundation beingetried after a
mistrial beforethe Honorale be Rsh, United States District Court, Northern Districtl@xas.
This casas cited in the F& at pargraph 64. While the complaintmaot name ewvg finandal
transation engged in byCAIR as part its role in thenterprisg its role in illeg&financid
transfes ultimatelyexids in the abstra@nd also spéfically with respetto plaintiff, Michael

Sava@.

B. 1962(b)

Undersection 1962(h)Xhe deéndant must apiire or mantain an interst in or control of
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an enterprisethrough apatern of racketeering activity. Thetype of "interest" contemplated in
section 1962(bis not justany"interest"but a proprigary one, such&the aquisition of stock,
and the tontrol" contemplated is the p@wcpined ove an enterprisés operéions byacquiing
such an intast. (See.g. Whaley v Auto Club Ins. AssoB91 F. Supp. 1237, 1240-41.(E
Mich. 1995) (¢ting Reves v. Ernst & Young 507 U.S. 170 (1993)).

The RICO complaint details how CAIR was formed and why it was formed. It
specifially cites the 1993 Philadelphia ntieg whae manbers of Fimas taor organizations
met and discussed arganizationd structure. The oucomeof tha meeting was thet Hamas would
speak in stron¢anguage to its core @nstituencybut in the U.S. thewould form a font goup
using charity asa over for its real purpose which was ard is to advance the gals of a foreign
terror groups.

Paragaph 100 ad 101 of the RC descibe the Philadelphia méeg. Paagaph 101
descibes how the 20 pacipants agedl to refe to Hama as Samah (@&mas spelled lchwards).
(This ruse did not fool theBt agents who reordel the meeting The FAC alleges that at the
meetingthe “Samah’members greed that the Oslo pea pocess ould not go érward and tha
theyneedd to form a baritableface in orde to continue to support “Sarma

Many of the paagaphs decribe howthe CAR leadeship is the same leadip of the
openindy Islamic goups (manyf which ae on US. govenment desigated teror lists).
Paagraph 101 shows how the current President of CAIR was apaticipant & the Phiaddphia
meeting and a director of thelslamic Assaciation for Pdestine (IAP). Paagraph 146 contains a
finding by the Honorale Gladg Kessler, Judgef the United States District Court, District of
Columba. Judge Kssler dbund that theAP acted in support dlamas. Pagaph 66 dscribes
how the AP helped found CAR and then desibes in detail some of its ties to Hamas.
Paagraph 67 cites the FBI’s dlegation thet the IAP is an Hamas goup. Paagraph 68 ddails
more of theHamas ativities of CAIR founder @nar Ahmal. Paragaph 74 deils how Ahmad
sa onthebaard of directors d defendant, CAIR-SC.

From this formation in Riladelphia, the amplaint details how CAR provides support
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for and promotes the positions of tenigts. FAC 82 details how suspettEd93 World Trade
Center o-conspir#or, Siraj Wahhaj spoke at@AIR confeencetitled “A United and Saare
America: With Liberty and Juste for All”. Paragraph 83 ha more spafic allegations. The
FAC is a padmap othis groupsale supportingerrorin the U.S. and abad. t describs
CAIR'’s formation and theconspracy’s organizaiond structure. It desaibes CAR’s purpose
and it cites vaous overt ats consistent with thatlédgal purpose. tlalleges liabililty on the par
of CAIR for CAIR’s individual action and for the conduct of its co-consprators.

C. 1962(¢

To stde aclaim under 81962(c), aplantiff mug dlege "(1) conduct (2) of an enterprise
(3) through apdtern (4) of racketeering activity." Sedimav. Imrex Co.,473 U.S.47, 4% (U.S.
1985) (botnote omitted). Ninth Circuit noted that t[i$ undispued that a orpordion can be a
“individual' for purposs of an asociatedn-fact enterpise" and that the qution befordt "is the
mannerin which a goup must be assote."1d., at 548. The Philadelphia etmg the
formation of CAR, the fundingof CAIR by Hamas ILF), the foundingof CAIR bylAP and
other terror group manbes, the arrestsand convictions of CAIR membe's and the specific acts
that CAR took in ts part of the anspiracymore than d&fy anypleadingrequirenents.

D. 19%62(d)

A RICO claim in anycaseis broad but a RIO conspirag claim is even lwader Anyone
who agrees a conspres topursuethesane criminal objective can be hdd liable for aRICO
violation. Salinas v. United State§22 U.S. 22, 63-64 (1997)f‘tonspiraors have glan which
calls forsome conspitars to perptate thecrime and others to provide supppthe supporters
areas giilty as the pgetraors.” ld. at 64. A conspitar must sinply intend to furthean
endeavor which, if comgeted, would saisfy dl elementsof acivil RICO claim. Id. a 65. Thus,
there are two ways toeffectively defend against aRICO conspracy claim: 1) thedeendant must
prove heneverintended to furthethe ¢iminal endewsor; or 2) thedefendant must prove that the
ende&or did not satisfithe elemats of a civil RCO claim. Beausethe first deénse is fat

basdl, it is sédom an gopropriate dfense to raisein adigpositive motion. The best way to
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undermine alaim for @nspiracyon a dispositive motiorsito undermine the lagysuffiaency of
the allegtions supporting theubstantive offiese. Seéloward v. Amacan Online Inc, 208
F.3d 741, 7519th Cir. 2000) (alaim under setton 1962(d) mayot stand unless the plaintiffs
can sustain &iable clam under anothesubsetion of section 1962).

In terms of RICO conspirag, Salinas v. United StateS22 U.S. 2, 63-64 (1997) held
that "[i]f conspirators hava plan whib calls forsome conspitars to perpgate thecrime and
others to provide suppipthe supportersra & quilty as the pgetrdors.” id. at 64. A
consprator mug simply intend to further an endeavor which, if competed, would sdisfy dl
elements of @ivil RICO claim. H. at 65.

CONCLUSION

While CAIR’s defense is well reeached ad spirited, it face an insurmountable bunde
the prsumption for purposes of this motion that plaintiff's adiegns ardrue. This motion was
probablyuseful in fousing dl parties on the kefadual and legl issues in the s& but it has no
basis for beng gantal. It is the template for summaryudgment motion (and plaintiff does no
ask that the filingof Exhibits A & B make this defedant’s onlypermissive Rule 56 motion).
Plaintiff's allecations arevell reseached ad well documentd One &nost wishes that plairfti
was wongin his claims becauseis painful to believe that suchcsnical and invidious gpup
can «ist in this country And yet, the 9/11 survivorpgpeal beng linked to the lmas goup, the
HLF, ha been dmitted byCAIR. It is chillingand disturbingo contemplate the g of peson
who would ceateand maintain suchlank. It is even moretulling to redize that such @erson
probablylooks, talks and acts likereryone else

Theretruly is a banbty to evil.

Dated: ebruay 6, 2008

Daniel A. Horowitz
Attorneyfor Plaintiff
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