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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

League of Women Voters of Ohio, League
of Women Voters of Toledo-Lucas County,
Darla Stenson, Dorothy Stewart, Charlene
Dyson, Anthony White, Justine Watanabe,
Deborah Thomas, Leonard Jackson,
Deborah Barberio, Mildred Casas, Sadie
Rubin, Lena Boswell, Chardell Russell,
Dorothy Cooley, Lula Johnson-Ham, and
Jimmie Booker,

Case No. 3:05-CV-7309

Hon. James G. Carr

Plaintiffs,

V.

J. Kenneth Blackwell, Secretary of State of
Ohio and Bob Taft, Governor of Ohio,

Defendants.
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PLAINTIFFS’ OPPOSITION TO DEFENDANT’S MOTION FOR LEAVE TO FILE A
SUPPLEMENTAL MOTION TO DISMISS AND FOR A STAY OF DISCOVERY

Plaintiffs respectfully submit this opposition to Defendants’ motions a) for leave to file a
supplemental motion to dismiss instanter and b) for a stay of discovery pending outcome of the
supplemental motion to dismiss.

Preliminary Statement/Backeround

Defendants’ latest motions -- which come in the middle of fact discovery -- are nothing
more than a delay tactic, and should be summarily denied.

The only new argument in the proposed supplemental motion to dismiss is premised on
the erroneous assertion that Plaintiffs have sought relief only with respect to the recent

November 2005 election and that, with that election over, Plaintiffs’ claims are now moot or
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barred by the Eleventh Amendment. Plaintiffs’ complaint is quite clear that we are seeking
prospective relief for statewide elections in the future. This understanding was confirmed at the
prior status conferences in this case, including the original scheduling conference --when a trial
date of June 2006 was set. Accordingly, the claims are ripe for decision. '

Defendants’ motion is best understood in the context of the procedural posture of this
case. Notably, the motion was filed after the Plaintiffs requested Defendants to make certain
employees available for deposition, Plaintiffs noted significant deficiencies in Defendants’
document production, Plaintiffs noted deficiencies in Defendants® Rule 26(a) and interrogatory
responses, and Magistrate Judge King in the Southern District declined to quash Plaintiffs
subpoenas to certain counties.” Defendants’ motion is also best understood in the context of their
discovery tactics, which include:

¢ Failing to produce documents in the possession of the State that were provided by
County Boards of Election. For example, Defendants’ production does not
include reports on election results, or election planning reports that were provided
by the Counties to the Secretary of State. The Court directed Defendants on
August 30 to make such productions to alleviate the burden on the third party
Counties. They have not done so.

e TFailing to complete production of documents in a reasonable time frame. We note
that on October 19, defense counsel represented that he expected that he would
complete production of all documents responsive to Plaintiffs’ requests shortly.
He has not done so.

* Failing to identify current or past state employees who are likely to have
discoverable information, or whom the state expects to call at trial. On October

19, defense counsel also committed to make a good faith identification of the
witnesses he called at trial. He has not done so.

! Defendants’ other argument -- that the Institutional Plaintiffs (the League of Women Voters-Toledo and the
League of Women Voters-Ohio) lack standing in this case -- is one that they raised and fully briefed in their original
motion to dismiss.

? The referenced letters from Plaintiffs’ Counsel to Mr. Coglianese, along with letters from Plaintiffs asking the
State to identify its witnesses and make certain witnesses are available for deposition, are included in the Appendix
to this opposition.
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e Canceling depositions of Individual and Institutional Plaintiffs that were
scheduled to take place this week. For certain witnesses, this was the second time
the Defendants cancelled such depositions, although defense counsel specifically
advised the Court on October 19 that he was prepared to proceed with certain of
these depositions on October 25.3

¢ Unilaterally announcing the suspension of all discovery until the Court rules
upon the present motion.

In light of the recent history of this case and the meritless arguments Defendants make in their
motion, one is left with the question whether Defendants’ real goal is simply to impede the
progress of this case?

Plaintiffs request the Court to make clear that such delaying tactics should not be
permitted. Since the proposed supplemental motion does not raise any new or serious grounds
for dismissal, Plaintiffs ask that the Court deny Defendants’ motions in their entirety, and direct
Defendants to proceed forthwith with complying with the August 30, 2005 scheduling order.

A. Plaintiffs Claims Seek Relief Prospectively For Future Elections, And Accordingly
Are Neither Moot Nor Barred By the 11" Amendment

Fairly read — read as the Court has have been reading them — the claims in the Complaint
are not moot. “[A] case becomes moot only when subsequent events make it absolutely clear
that the allegedly wrongful behavior cannot reasonably be expected to recur and ‘interim relief or
events have completely and irrevocably eradicated the effects of the alleged violation.’
Cleveland Brand, N.A.A.C.P. v. City of Parma, 263 F.3d 513 (6" Cir. 2001)(quoting Cty of Los

Angeles v. Davis, 440 U.S. 625, 631 (1979). The party claiming mootness has a “heavy burden”

* Upon learning of the cancellation of the depositions last week, Plaintiffs’ Counsel promptly notified Mr.
Coglianese of their objection; asked him to reconsider and, failing that, reserved the right to object to any request
that the depositions be scheduled for a third time. Plaintiffs had similarly objected to Mr. Coglianese’s refusal to
proceed with the depositions in October, again, asking him to reconsider his decision not to proceed the week of
October 24, and putting him on notice that Plaintiffs should not be in a position where our ability to take the
depositions of the defendants or any other affirmative discovery we needed was compromised by his failure to
adhere to the discovery schedule set by the Court. Included in the Appendix to this opposition are the letters, dated
October 21 and November 11, sent to Mr. Coglianese on this subject.
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to demonstrate such mootness. Cleveland Brand, N.A.A.C.P. v. City of Parma, 263 F.3d 513 6"
Cir. 2001). A case will not become moot if the injury complained of is capable of repetition,
while evading review. Cleveland Brand, NA.A.C.P. v. City of Parma, supra. The Supreme
Court has applied this exception to numerous election law challenges. See, e.g. Norman v. Reed,
502 U.8. 279 (1992); First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765 (U.S. 1978); Dunn v.
Blumstein, 405 U.S. 330 (1972).

Nor are such claims -- which seek prospective injunctive relief against state actors --
barred by the Eleventh Amendment. See, e.g., Ex Parte Young, 209 U.S. 123 (1908) (“[there 1s]
ample justification for the assertion that . . . officers of the state . . . may be enjoined by a federal
court . . . from such action”).

Defendants’ argument misconstrues the complaint by focusing on the term “the next
statewide general election” out of context. It is clear from both the Complaint and the past
discussions in this case that the Complaint seeks prospective relief for future elections. This was
specifically discussed during the August 30, 2005 court conference, during which the Court set
and the parties agreed to a pre-trial schedule to allow enough time for a trial court ruling (and
time for any appeal) in advance of the 2006 election.* (8/30/05 Tr. at 24: “I think it is important,
excuse me, that if possible to have the work in this Court done, assuming that the case survives
both the motion to dismiss and summary judgment, to provide some modest opportunity for
appellate review in the interim before the next November’s election.”) In fact, in response to the
Court’s question whether the case can be ready for trial in September 2006 (the date initially

being considered), Mr. Coglianese stated: “We will do our best to be prepared for trial in

* Plaintiffs are not saying that the claims and relief sought were intended to apply only to the November 2006
election, but only that a schedule was worked out that called for trial in June on the theory that that would allow
enough time for all the discovery that needed to be done, while also allowing time for ruling by the trial court and
any appeal.
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September, Your Honor.” (8/30/05 Tr. at 25). If the State believed that the Complaint would
have been moot or barred by the Eleventh Amendment, they should have raised such concerns at
the August 30 conference, or at the latest, in their initial motion to dismiss. They did not.’

In this case, Plaintiffs are challenging a malfunctioning system of election administration,
claiming that the Defendants have violated the constitutional rights of Ohioans by failing to take
steps to ensure that every Ohioan entitled and wanting to vote, is able to cast an effective ballot.
Between August 2005 and November 9, 2005, nothing has changed in terms of what laws apply
or how they have been applied by the Defendants that would make it unnecessary for the Court
to resolve the claims of constitutional violations that have been alleged. All that has happened is
that an election has occurred. If anything, the press reports from this election show that
Defendants have cohtinued to violate the constitution and federal law, and accordingly, the relief
sought is still germane. More elections will take place. This, then, is a classic example of a case
“evading review, but capable of repetition.” The matter is neither moot, nor barred by the
Eleventh Amendment.

However, should the Court believes that the complaint requires clarification with respect

to the relief being sought, Plaintiffs are prepared to serve an amended pleading.

*Defendants’ claim that “these defenses” [of mootness and immunity] could not have been raised prior to the date of
the November 2005 general election is specious. It is true that November 8, 2005 did not occur until November 8,
2005. But, if as Defendants are now maintaining, the Complaint can only be read to seek relief with respect to the
November 2005 election, then that would also have been the case in August 2005 and Defendants could certainly
have contemplated amootness or 11"™ Amendment argument at the outset. The fact that Defendants did not raise
this spurlous issue then proves how silly it is now and how much bad faith they have shown by half-heartedly
engaging in discovery in this case, apparently while biding time to make their artificial “mootness” argument.
This is the worst sort of “gotcha” argument, and is the type of motion that is subject to sanctions. E. g Miller v.

Norfolk Southern Rwy., Co., 208 F. Supp.2d 851 (N.D. Ohio 2002)(sanctions imposed for motion which, at the
outset, was an “exercise in futility” since it presented no basis on which it could be granted)




Case 3:05-cv-07309-JGC  Document 189 Filed 11/17/2005 Page 6 of 29

B. Defendants Should Not Be Allowed to Reargue the Standing Argument Made in
their Original Motion to Dismiss

One of the grounds upon which Defendants moved to dismiss the complaint in August,
2005 was that the Institutional Plaintiffs lacked standing. (Defs. August 29, 2005 Mem. at 22-23)

There is no reason why Defendants should be able to reargue the League Plaintiffs’
standing. Tellingly, Defendants do not claim (as they do with their mootness argument) that lack
of standing is a defense that “could not have been raised” previously. Obviously, lack of standing
could have been raised previously—because it was. The Defendants’ new motion, insofar as it
seeks leave to re-raise the issue of the League Plaintiffs’ standing, should be denied on this
ground alone.

Moreover, for the reasons already briefed by Plaintiffs (see Plaintiffs Mem. in Opp. at 27-
29) the standing argument is unavailing. In their proposed supplemental motion, as in their
original motion to dismiss, Defendants challenge only the League Plaintiffs’ associational
standing. However, the League Plaintiffs have each alleged both organizational standing and
associational standing. (See Complaint at 9 9-10). Therefore, even if Defendants’ argument
had any force, which it does not, it would not establish the League Plaintiffs’ lack of standing.
(Moreover, there are a number of Plaintiffs other than the Institutional Plaintiffs, so even if
Defendants were correct about the standing of the League Plaintiffs, that defense would not
dispose of the case.)

Finally, Defendants are simply wrong about what it takes to establish associational
standing. Plaintiffs do not need to establish that each and every league member has been
individually harmed by the actions complained of in the Complaint. Nor is the participation of

individual members, let alone all individual members, in the lawsuit required. Sandusky County
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Dem. Party v Blackwell, 387 F.3d 565, 574 (6th Cir. 2004)(individual members “not normally
necessary where an association seeks prospective or injunctive relief for its members.”)
Defendants’ claim to need to depose every League member must be seen for what it is: a gross
overstatement and a scare tactic.

C. Defendants Are Not Entitled to a Stay of Discovery

Defendants’ motion for a stay is based on their argument that, with no more prospective
claims for relief in the case, Plaintiffs would only be entitled to retrospective relief—implicating
sovereign immunity under the 11" Amendment. In other words, Defendants’ request for a stay is
predicated ultimately on its mootness argument; such that if that argument fails, so does the
request for a stay. There is no genuine, separate issue of sovereign immunity here. As noted
above, Plaintiffs have never sought monetary damages, but only prospective relief. If
Defendants are correct about the claims in this case being moot (which they are not), then
Plaintiffs have no claims for effective relief. Defendants cannot bootstrap the mootness of
claims that were explicitly for prospective relief into claims that somehow implicate the 11

Amendment in order to get a stay of discovery.®

In any event, because, as set forth above, Plaintiffs’ claims for prospective relief are not
moot, no immunity can possibly attach to the claims in this case and, therefore, Defendants are

not entitled to a stay of discovery.

% Without engaging in speculation as to Defendants’ reason for raising this “immunity” issue now, we note that some
counties (including Franklin County, which still has not agreed to produce any documents) appear to believe that
there is an immunity claim in this case and that might even be taken up on immediate appeal.
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CONCLUSION

For all of the foregoing reasons, Plaintiffs ask that the Court promptly deny Defendants’
motions in their entirety and direct Defendants to proceed forthwith with discovery in this case
on the schedule set at the August 30, 2005 Court Conference.

Respectfully submitted,

November 17, 2005
/s/ Jon M. Geenbaum

LAWYERS’ COMMITTEE FOR CIVIL
RIGHTS UNDER LAW
Jon M. Greenbaum
Benjamin J. Blustein
Jonah H Goldman
1401 New York Avenue, NW, Suite 400
Washington, DC 20005
(202) 662-8600 (phone)
(202) 268-2858 (fax)
jgreenbaum@lawyerscomm.org
bblustein@lawyerscomm.org
jgoldman@lawyerscomm.org

/s/ Caroline Press

PROSKAUER ROSE LLP
Bert H. Deixler

Bertrand C. Sellier
Caroline S. Press
Jennifer R. Scullion

1585 Broadway

New York, NY 10036
(212) 969-3600 (phone)
(212) 969-2900 (fax)
bdeixler@proskauer.com
bsellier@proskauer.com
cpress@proskauer.com
jscullion@proskauer.com
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/s/ John A. Freedman

ARNOLD & PORTER LLP
James P. Joseph

John A. Freedman

Anne P. Davis

555 Twelfth Street, NW
Washington, DC 20004-1206
(202) 942-5000 (phone)
(202) 942-5999
James_Joseph@aporter.com
John_Freedman@aporter.com
Anne_Davis@aporter.com

/s/ Steven P. Collier
CONNELLY, JACKSON & COLLIER
Steven P. Collier (0031113)
Jason A. Hill (0073058)
405 Madison Avenue
Suite 1600
Toledo, OH 43604
(419) 243-2100 (phone)
(419) 243-7119 (fax)
scollier@cjc-law.com
jhill@cjc-law.com

NATIONAL VOTING RIGHTS
INSTITUTE

Brenda Wright

27 School Street, Suite 500
Boston, MA 02108

(617) 624-3900

bw@nvri.org

PEOPLE FOR THE AMERICAN WAY
FOUNDATION

Elliot M. Minchberg

Deborah Liu

2000 M Street, Suite 400

Washington, DC 20011

(202) 467-2382
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LAWYERS’ COMMITTEE FOR CIVIL
RIGHTS OF THE SAN FRANCISCO BAY
AREA

Robert Rubin

131 Stuart Street, Suite 400

San Francisco, CA 94105

(415) 543-9444

ATTORNEYS FOR PLAINTIFFS
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APPENDIX
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