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Alan P. Petrofsky
Pro Se

3618 Alameda Apt 5
Menlo Park CA 94025
(650}520-0626
al@epetrefsky.org

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

JEFFREY VERNON MERKEY,

Plaintiff,

ve.

YAHOO SCOX members atuléés
and saltydogmm,

PAMELA JONES a.k.a. GROKLAW.COM
a.k.a. OSRM and GROKLAW.NET,
GRENDEL a.k.a. PAGANSAVAGE.COM,

MATT MERKEY a.k.a MERKEY.NET,
BRANDON SUIT a.k.a. MERKEY.NBT,

JOHN SAGE a.k.a. FINCHHAVEN.CCM,

MRBUTTLE a.k.a. IB-WARS.NET,
JEFF CAUSEY a.k.a. IP-WARS.NET,

AL PETROFSKY a.k.a. SCOFACTS.ORG,

and DOES 1 through 200,

Defendants.

2:05CV0521DAK

UNSERVED DEFENDANT ALAN P.
PETROFSKY'S MEMOCRANDUM IN
OPPOSITION TO PLAINTIFF JEFFREY
VERNON MERKEY'S EX-PARTE MOTION
TO CONDUCT EXPEDITED DISCOVERY

Magistrate Judge Samuel Alba

befendant Alan P. Petrofsky, who has not been served any complaint,

gummons, motion, or memorandum in this case, nor has he waived any

service, nevertheless submits this wmemorandum in oppositicon to

Plaintiff Jeffrey Vernon Merkey's Ex-parte Motion to Conduct Expedited

Discovery.
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PRELIMINARY STATEMENT

Let us begin with the cbvious overarching issue: it is surely evident
to the Court, and to anyone else who reads the papers filed by
plaintiff Jeffrey Vernon Merkey ("Merkey"), that the overall
impression he makes -- whether it is on account of his true nature or

of an affectation -- is that of a raving lunatic.

This disconnect between Merkey and reality has been seen in court
before. In the Novell suit against Merkey that figqures prominently in
the amended complaint (pages 26-32), the court's January 30, 1998
ruling included the following findings of fact {Novell v. Timpanogas
Research Group, 46 USPQ.2d at 1204 (Utah 19%98), 97-0400339 in Utah
County, attached as Exhibit 1):

124. 1In fact, however, Merkey is not just prone to exaggeration,
he also is and can be deceptive, not only to his adversaries, but
also to his own partners, his busginess associates and to the court.
He deliberately describes his own, separate reality.

129. In a letter from Merkey to Albert on September 12, 1997,
Merkey asserted that the "Utah Judicial Commission contacted me
Thursday, and relayed that they had reviewed Judge Schofield in
Court over video camera, and have initiated an investigation
relative to the Court session of September 8, 1997." (Ex. 107).

130. While it may be possible that the Utah Judicial Commission
(Conduct Commission?) contacted Merkey, that commission has not
obtained a copy of any video of the court session of September 8,
1997. That hearing was court-reported and the only video made was
made in accord with Rule 4-201(2) (C), Utah Code of Judicial
Administration, for the purpose of the judge's private notes. No
copy of that sole copy has been viewed by anyone other than the
court. 1In short, this statement is another example of Merkey's
penchant for self-serving, separate reality, dishonesty.
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131. While it is human nature for each of us to put our own spin
on events which we observe -- indeed the heart of most auto
accident cases is the different perceptions of eye-witnesses --
Merkey nonetheless regqularly exaggerates or lies in his comments to
others about events happening around him. It is as though he is
creating his own separate reality.

In the instant action, we have guch gems as the assertion that I have
"conspired with individuals in communist countries", specifically,
"the counrty of Checkoslovakia" [sic] (plaintiff's supporting brief,
Exhibit 3). Communist Czechoslovakia arises in connection with my
redistribution, allegedly in violation of this court's June 22 order,
of the old settlement agreement that was attached as Exhibit 2 to the
complaint. (For more context, including an email from one of the
Court's law clerks and my June 23 email announcing that I had ceased
guch distribution, see the emails attached as Exhibit 2 to this
brief.) The amended complaint attempts to cast the incident as
treason:
30. Al Petrofsky and SCOFACTS.ORG is an Internet news website that
that distributes and posts both public and sealed court documents
and is used to transport sensitive court documents in pending
litigations outside of the United States in violation of Federal
Court Orders and into the hands of foreign nationals and the
enemies of the United States.
No reason is given for why this 1998 settlement agreement would be of
any interest to our alleged Communist Czechoslovakian Enemies, nor is

it explained how they have managed to survive more than a decade since

the fall of Buropean Communism and the breakup of Czechoslovakia. [1]

1. For the record: I am not now, nor have I ever been, a member of
any Communist Party, foreign or domestic. May God bless America.
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As explained later in this brief, there is no apparent reason for
Merkey's failure to serve me or most of the other defendants he has
named. He has failed to exhibit any genuine effort either to effect
service or even to make a proper request for waiver of service. It is
not clear whether he ever intends to do so, or if the whole purpose of
this case is to appropriate the court and its files as theater and

gallery for the exhibition of his unusual art form.

Nevertheless, I have already incurred costs in responding to this
ridiculous litigation. These costs will increase substantially if a
summong ever is served on me and I then go to the trouble of engaging
Utah counsel, filing a response to this wholly meritless complaint,
seeking reimbursement of all my costs and fees, and generally being
forcedgto stop viewing the plaintiff as an amusing crackpot and start

viewing him as a malicious and dangerous serial perjurer. [2]

2. I should perhaps already view Merkey's ravings as a danger to
people's freedom. It is with some alarm that I notice that the
minutes of a hearing before this Magistrate Court on June 28 in an
unrelated action, USA v. Mooney et al, 2:05-cr-410-TS-5A, indicate
that Mdrkey was called to testify in support of a bid te keep a man
imprisgned. I do not know what importance, if any, Merkey's testimony
may haﬂe had in the Magistrate Court's decision to keep James Mconey
in custiody for seven more days, but it is disconcerting that a
prosecytor could see fit to present to a court any testimony by
Merkey. There is clearly no reliable correlation between the words he
gpeaks 'and the reality in which the rest of us live.
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i
I
FACTS LAND ARGUMENT
!
|

The aanded complaint names as a defendant "AL PETROFSKY a.k.a.

SCOFAC&S.ORG“. Al Petrofsky" is an abbreviation of my name that I
|

often Pse. Although I am not known as "Scofacts.org", it is the

intern%t domain name of a website that I control.

i
i
Merkey| asserts that my address and location are "unknown" (amended

compla#nt, paragraph 30), and that "the named defendants are evading

|
servic#" (supporting brief, page 8).

|

i
Howevef, as is required for any subdomain of the Com, Net, or Org

domain%, Scofacts.org has a listed mailing address in the publicly
access*ble database of domain registration records, which is known as
the "W*ols" database [3]. In other words, as people have long said
about %elephone directories: "I'm in the book".

\

\

Merkey claims to be “one of Utah's preeminent computer scientists"

(amend%d complaint, paragraph 9}, and as such he should not have
diffic‘lty locking up registered website owners in the public

directories of such records. However, I see no evidence that he has

3. 8eeg section 3.3.1.6 of the Internet Corporation for Assigned Names
and Numbers {ICANN) Registrar Accreditation Agreement, May 17, 2001,
That section and related provisions are included and explained in
ICANN'Sg May 10, 2002 Registrar Advisory Concerning Whois Data
Accurady, which is attached as Exhibit 3. BAn easy way to access the
registration records is through the CompleteWhols.com website. See
Exhibiq 4.

|

| 5
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attempted, in the 46 days since the action commenced, to send any
correspondence whatsoever to the listed mailing addresses of any of
the internet sites he has named as defendants. (Of all the sites he
names,| the only one that does not have a U.S. mailing address listed
in the|l current database is Pagansavage.com, a site that no longer

exists).)

CONCLUSION

Merkey|'s motion seeks "Leave to conduct Expedited Digcovery for the
purpose of identifying and locating the named parties for service of
this aftion". The exact order desired is not clear, but teo the extent
that the motion seeks information about my location, it should
certainly be denied, because my location is publicly known and is also

disclosed on the first page of this brief.

To the| extent that the motion seeks information from non-parties abcut
defendants other than me, I do not have an interest in the matter.
However, Merkey has not submitted any evidence that he has exhausted
simple methods of locating defendants, and I therefore suggest that no

extracordinary discovery order is required.

I have | no desire to travel to Utah to argue this motion. I have no
objection if the Court wishes to allow Merkey and any other parties an

opportﬁnity to present oral argument on this motion without me
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present. If the Court and other parties should need to confer about a

rescheduling of a hearing on this motion, I need not be consulted.

Respedtfully submitted this Sixth day of August, 2005,

U/ oo
Alan B Petrofzky

3618 ARlameda Apt 5
Menlo Park CA 94025
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CERTIFICATE OF SERVICE

I hereby certify that on the Sixth day of August, 2005,

Filed 08/09/2605 Page 8 of 48

I personally

mailed |a correct and true copy of the foregoing Memorandum in
Opposifion to Plaintiff Jeffrey Vernon Merkey's EX-parte Motion to

Conduct

Expedited Discovery, to the following:

Jeffrey Vernon Merkey

1058

E 50 5

Lindon UT 84042

Wy,

P bty

Alan P

Petrofsky
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Exhibit 1
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Action by Novell Inc. against Timpanogos
Reseafch Group Inc., Darren Major, Larry.
Angus, and Jeff Merkey, for breach of con-
tractual and fiduciary obligations and mis-
appropriation of trade secrets. On plaintiff’s
mation for preliminary injunction. Granted.

Gordon L. Roberts, Michael L. Larsen, Eli-
sabeth R. Blattner, and David. M. Ben-
nion, of Parsons, Behle & Latimer; Salt
Lake City, Utah, for plaintiff. S

Ronald S.| Kdtz and Gary L. Benton, of
Coudert|Brothers, San Jose, Calif.; Wen-
dy L. Addiss, of Coudert Brothers, Wash-

“ington, D.C.; W. Andrew McCullongh
and Rapdy M. Lish, of McCullough,
Jones Ivins, ~ Orem, Utah, - for
defendants. : -

Jef V. M rkey, pro se.

This matter is before the court on plain-
tifi"s’ motion for a preliminary injunction:
Evidence |was taken in several sessions
spread.over many months, with heatings on
May 5, 1997, July 9, 1997, October 6-9,
1997, November 3-5, 1997 and Deceinber
15-16, 1997. In addition, the ¢ourt received
numerous affidavits and received certain tes-
timony by|deposition. : o

Gordon| Roberts, Michael Larson, Eliza-
beth Blattner and David Benhnion of Parsons,
Behle and Latimer have rc{Jrcscntcd Novell.
In the beginning Alan. Sullivan and Bryan
Beneventg of VanCott, Bagley, Cornwall &
McCarthy represented Timpanogos Re-
search Grpup, Inc. formerly known as Wolf

-out this. ruling,

Mountain Group, Inc. (for clarity through-

will refer. to the defendant
corporation as *“TRG”) and all of the indi-
vidual defendants. Subsequently :Ronald
Katz, Gary Benton and Wendy Addiss of
Coudert Brothers-appeared.as co-wounsel for
all .of the defendants.- Thereafter VanCott

-withdrew. Following that withdrawal, Cou-

dert Brothers, and W. Andrew MeCullough
and Randy Lish of McCullough, Jones &
Iving - have represented. TRG; Andrew
McCullough and Randy Lish have repre-
sented defendants Darren Major and Larry
Angus; and defendant Jeff Merey has ap-
peared prose.t . -

Having. considered the evidence intro-
duced- in the evidentiary hearing and the
arguments of counsel, I now issue this ruling
granting to Novell a preliminary injunction.

FINDINGS OF FACT

- Ffind that the following facts have been

proven by a preponderance of the evidence:
1. Novell is a corparation engaged in com-

puter software development and sales. -

2. For a long time prior to March 1997,
defendants Merkey, Major and Angus were
employees of Novell: S :

. 3. Major- was employed by Nevell from
1984 through 1995. In 1995 he kft Novell
and went to work at Chéyenne, Inc.

4, While employed by -Cheyenne, for much
of 1996 Major worked at Novell i the: Wolf
Mountain group through a parnering ar-
rangement between Cheyenne amd Novell.

5. On January 1, 1997, Major left Chey-
enn¢ and returned to full-time employment

at Novell, working on thg Wolf Mountain

project. .- - .. ol
-6, Immediately prior té the ‘h;g}l[ppning of
the events of March and April 1997, Mérkey

was a chief scientist at Novell apd was the
software engineer in charge of Novell's Wolf
Mountain project; which was engaged in the
development of a clystering initmative.

7. linmediately prior to the happening of
the events.of March and April 1897, Major
was a software engincer working for Merkey
in: Novell’s Wolf Mountain project. -

8. Immediately prior-to the happening of
the events of March and April 1997, Angus
was working for Merkey in Neowell’'s Wolf
Mountain project. Ct _

'] express sipcere appreciation to able counsel
in this case who exemplified in their skill and.
demednor in court what is right and good about
the legal profession. Their diligemce and even
their occasional . humor “and samcasm were
remarkable. - :
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. B, At the time of his initial hire by Navell
jn 1993, Merkey signed an Agreement Re-
specting Trade Secrets, Inventions, Copy-
rights and Patents (Ex. 101).

10. The agreement provided that during
his employment he would have possession or
access to materials which contained trade
secréts, confidential technical or business in-
formation of Novell and that he agreed not
to us¢ any|such information for himself or
others and not to disclose any such informa-
tion at any time during or after employment
by Novell:

11. Major s1gned a similar agreement con-
taining the same terms on February 9, 1988
(Ex. 80}.

12. Angus signed a similar agreement con-

taining the same terms on December 4, 1987
(Ex. 181). . ‘
13. In consequence of his decision to be-

come reemployed by Novell on January 1,
1997, Major signed an Intellectual Property
Ag)reement dated December 30, 1996 (Ex.
83

i4. In the agrcement Major agreed that
any breac by him of the agrecment will
result in “variable, and continuing damage
to [Novell], for which there is no adequate
remedy at Jaw, and- [Novcll] will be entitled
to injunctivie rellcf

15. This agrecmznt contained provisions
preventing his use or disclosure to others of
Noveil's proprietary information. a

16. On January 3, 1997, Major signed an
Individual Confirmation Form (Novell) by
which he agreed that Novell had classified
the Wolf Mountain project as top secret and
that he would not disclose-any Wolf Moun-
tain information to any other person, party,
or agency within Novell or cutside Novell
without the express written consent of a
Novell Authorized Business Development
Authority (Ex. 84).

17. On June 26, 1996, Angus also signed
?gzl)fndmd al Confirmation Form (Ex 17,

18. Novell’'s Wolf Mountain project was
engaged in developing computér clustering.

19, Clustering is the ability to physically
connect multiple, independent computers
(“nodes™) tpgether and for the multiple com-
puters to work together as if one giant com-
puter. The| effect is to create a computer
system which may have the computing. ca-
pacity and|power of a largc main frame
Computer but to asscmble it with off-the-
shelf PC computers. It is expected this would
provide significant computer power at a
greatly reduced cost and with readily re-
placeable and upgradeable PC computers.

20. Because Novell is or has been the
leader in computer networking, where many
computers are hooked together to a common
server, able to. communicate together and
share common application systems; cluster-
ing seemed to many at Novell as a logical
next step for it to take.

. 21. Novell began its Wolf Mountain clus-
tering project in March 1995.

22. The goal of the Wolf Mountain group
was to develop a clustering software package
either as a stand alone product for sale by
Novell or to be.incorporated by it into its
NetWare network operating syster product.

23. From the inception of the Wolf Moun-
tain project, Merkey was the chief scientist
and the head engineer working on thls
project.

24, From its birth until October 1996, the
Woif Mountain project was under the direc-
tion of Dr. Glen Ricart, the Chief Technol-
ogy Officer at Novell. In October 1996, it
was placed in a newly formed division, the
Stalable Server Division, under the d1r¢ctlon
of Vic Langford. '

25. Throughout all of this time Mcrkcy
remained the chief scientist on the project.

26. By late fall 1996, Merkey envisioned
Wolf Mountain as a stand alone operating
system to replace the operating system used
by Novell in its NetWare and IntranctWare
products :

27. From its inception the Wolf Mountain
project had been housed at the Orem campus
of Novell while the long established group
which developed Novell's NetWare product
(hereafter- the “core operating group™) was
housed at the Provo campus.

28. During all of this time, Merkey felt
that the Wolf Mountain group was treated
much like a stepchild by the core operating
group. He endured this because he felt that
Wolf Mountain constituted the first signifi-
cant innovation at Novell in a long time and
constituted a potential product which would
return Novell to major importance in the
computer jindustry,

29. Part of Merkey's ability to deal with
what he felt to be second class treatment of
the Wolf Mountain group by Novell was the
personal support be felt directly from No-
vell's presidents. -

30. At the time that thc Wolf Mountam
project was begun, Bob Frankenburg was
president of Novell. Then, for a time, Joseph
Marengi served as president of Novell.

31. While Marengi was president he had
close contact with Merkey and assured Mer-
key of continued support by Novell of the
Wolf Mountain project.
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32. In December 1996, Novell did an in-
ternal roll-gut of its Wolf Mountain technol-
ogy. This folf-out was for the purpose of
disclosing within Novell the nature of the
proposed technology so that it could be eval-
uated by other computer engincers at Novell,

33. While Merkey and his team felt the

roli-out went generally well, they received-

criticism from the core operating group at
Novell, N

34, This griticism was as much evidence of
the infighting between the Wolf Mountain
group and the core operating group as it was
a bona fide critiquc of the Wolf Mountain
project.

35. After the internal roll-out the level of
internal criticism.of Wolf Mountain increa-
sed.

36. In ¢arly 1997, the Scalable Server
Division was placed under the management
of Denise Gibson, who also managed the core
operating group.

37. Merkey felt that placing Wolf Moun-
tain under common management with the
core operating group was a significant blow,
if not tbe death knell for Wolf Mountain as a
separate, distinguishable product to be off-
ered by Novell. He doubted that with both
the core operating group and Wolf Mountain

under the direction of Gibson, Novell would -

ever be able to regain its position in the
computer industry.

38. In carly 1997, when Merkey realized
that Novell was not going to proceed with the
Wolf Moyntain project in the manner which
he-wished,| he began to devise a plan to fake
the Wolf Mountain project out of Novell.

39. Initialty, Merke sought to take Wolf
Mountain from Novell in an amicable fash-
ion, by agreement with Novell that a new
mpany would be formed.

40. He did this by lobbying Marengl fora
spin out of the Wolf Mountain group into a
separate, stand alone corporation, owned by
Novell. :

41, Marengi entertained these suggestions
because he claimed to still believe in the
Wolf Mountain technolc\gws and the Wolf
Mountai pro;cct

42, Marengi discussed with Novell § coun-

sel the possibility of creating a spin out-

company|for Wolf Mountain:

43, There is a kernel of truth in Merkey's
claim that he discussed the Wolf Mountain
spin out with senior Novell executives.

44, What is missing is Novell’s agreement.
Though both discussed the issue with Mer-
key, neither Marengi, who was president of

Schmidt, who was president thereafter. ap-
* proved the spin out.

45. Major had no independent knowledge
of Merkey's discussions with Navell execu-
tives concerning the spin out. Rather, he
relied on Merkey for any understandmg
which he had of those discussions. = -

46. By March 7, 1997, Merkey was so
frustrated with Gibson’s supervision that he
and Major each tendered resignations from
Novell.

47. Major believed that the Wolf Moun-
tain project wag an industry leading process-
ing system and he did not understand why
Navell did not openly and vigorously em-
brace the new technology. Rather, he be-
lieved that Novell was s ooting arrows at
them rather than encouraging the new
technology.

48. When he resigned, Merkey told Ste.
venson he felt his dreams of building an
industry leading information processing sys-
tem could be best accomplished outside of
Novell.

49. Each year in the spring Novell hosts a
gathering of computcr scientists, experts and
inmbusiry analysts in a symposium called
Brainshare.

~50. The purpose of Brainshare is to advise
Novell’s partners, other software engineers
who want their programs to work in harmony
with Novell's Net Ware operating system
and anyone else interested in Novell’s busi-
ness: what products it anticipates developing -
and shipping in the immediate future.

51. Although Gibson initially scotched the
idea of featuring Wolf Mountain at Brain-
share, Merkey lobbied hard for Novell ta
prominently display its Wolf. Mountam tech—
nologies at Brainshare. ‘

52. Novell accepted Merkey s urgmgs As
be had been the chief scientist on Wolf
Mountain, Novell persuaded him to return to
th92917p081t10n, which he dld around March 10,
1 .

53. Upon his return to the Wolf Mountain
project, Merkey told the Wolf Moyntain
team that he returned, that the status of
Wolf Mountain as a scparatc division was
undecided until after Brainshare, that Major
was pumumg an outside venture, and that it
was time Tor the Wolf Mountain group to
perform (“For now, let’s get a kick-ass demo
for Bramsharc and show the world that No-
vell isn’t Braindead anymore.” Ex. 99)

54. Brainshare was held during the week
of March 24, 1997, at which time Merkey
made a number of presentations in which he
touted the Wolf Mountain technology. Also
at Brainshare MNovell deémonstrated a
12-node computer cluster, giving clear credi-
bility to the claim that Wolf Mountain wasa
weli-developed, functioning set: of
technologies. ' ‘
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