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IN SUPPORT OF MOTION TO
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VS.

YAHOO SCOX members atul666 and saitydogmn

PAMELA JONES a.k.a. GROKLAW.COM, Case No: 2:05-cv-521 DAK
a.k.a. OSKM

and GROKLAW.NET

GRENDEL a.k.a. PAGANSAVAGE.COM

MATT MERKEY a.k.a MERKEY.NET

BRANDON SUIT a.k.a. MERKEY .NET

JOHN SAGE a.k.a. FINCHHAVEN.COM Honorable Dale A. Kimball
MRBUTTLE a.k.a. IP-WARS.NET

JEFF CAUSEY a.k.a. IP-WARS.NET

AL PETROFSKY a.k.a. SCOFACTS.ORG

DOES 1 through 200,

Defendants.

Pursuant to Federal Rule of Civil Procedure 26, 37, and 45 Respondent Jeffrey Vernon
Merkey respectfully submits this Ex-Parte Motion for Leave to conduct Expedited
Discovery for the purpose of identifying and locating the named parties for service of
this action. As the majority of the named defendants are anonymous accounts and

Internet websites, and since the defendants are evading service in this matter, and are
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actively violating orders relative to the sealing of documents filed in this matter,
expedited discovery is necessary to verify the identities of the parties, and locate their
physical addresses for the purposes of performing service of process and enjoining

their tortious conduct.

NATURE OF THIS ACTION

1. This is a federal civil rights action pursuant to 42 U.S.C. § 1983 and § 1988, and the
federal constitutional provisions and statutes referred to herein, by Jeffrey Vernon
Merkey ("Merkey") against the named Defendants (sometimes hereinafter collectively

referred to as "Defendants").

3. The damages Plaintiff seeks from Defendants are the proximate, direct and
consequential result of Defendants’ willful, and/or malicious, and/or intentional, and/or
reckless and/or deliberately indifferent actions and/or omissions, individually or in
concert with others, which violated Plaintiffs’ federal constitutional and statutory rights

including — but not limited to — their conduct in:

A. Unlawfully depriving, and conspiring to deprive, Plaintiff of his well-
established federal constitutional and statutory rights to freely associate, to
exercise his religious beliefs and practices, to enjoy his rights to privacy, and
his rights to enjoy the due process and equal protection of law and the equal
application of the law, without intrusion or interference, his freedom of speech,

and his right of expressive association by conspiring to murder and/or
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threatening to murder Plaintiff, enlisting and/or soliciting others to murder
plaintiff, intentionally inflicting emotional distress upon Plaintiff and advocating
through public Internet postings and websites that Plaintiff commit suicide, in
stealing Plaintiff's identity on the public Internet and posting comments and
emails which defame him, in engaging in slander of title of Plaintiff's intellectual
property, and in publicly defaming Plaintiff and tortiously interfering in Plaintiffs

career and business and cultural relationships;

B. Unlawfully harassing, intimidating, threatening, and otherwise substantially
burdening the Plaintiff in the exercise their fundamental religious beliefs,
freedom of speech, and the right of expressive association, by conspiring to
murder and/or threatening to murder Plaintiff, enlisting and/or soliciting others
to murder plaintiff, intentionally inflicting emotional distress upon plaintiff and
advocating through public Internet postings and websites that Plaintiff commit
suicide; and in stealing Plaintiff's identity on the public Internet and posting
comments and emails which defame him, in engaging in slander of title of
Plaintiff's intellectual property, in publicly defaming Plaintiff and tortiously

interfering in Plaintiffs career and business and cultural relationships;

3. Plaintiffs assert that Defendants’ conduct challenged herein, has and/or continues to
deprive Plaintiffs of their well-established federal constitutional and statutory rights to:
(1) freedom of speech; (2) assembly; (3) anti-establishment of religion; (4) free

exercise of religion; (5) privacy; (6) due process, and (8) equal protection of the laws,
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all guaranteed under the First Amendment, and/or Fourth Amendment, and/or Fifth
and/or Fourteenth Amendment to the United States Constitution, and/or the Religious
Land Use and Institutionalized Persons Act of 2000, 42 U.5.C.§2000cc et seq., PL
106274, and/or 42 U.S.C. §1996a, and/or Religious Freedom Restoration Act, 42 U.S.C.
§2000bb-1 et seq.; and that each of the Defendants is personally and/or officially
liable to the Plaintiffs for their malicious, and/or intentional, and/or deliberately
indifferent violations and deprivations of Plaintiffs’ federal constitutional and statutory

rights under both Federal and Utah State Law.

4. Plaintiffs reserve their right to also assert additional, pendent claims against
Defendants for violating Plaintiffs’ rights under the Constitution and Laws of the State

of Utah.

STATEMENT OF FACTS

1. On April 21, 2005 this action was filed with the Court late in the afternoon on this
date. During filing, Exhibit 2 was filed under seal and contained a cover sheet which

clearly stated, “Filed Under Seal” as required by the Local Rules.

2. The Court Clerk stated that sealed exhibits could not be filed with a Verified Petition
and over-labeled the words “Exhibit 2 - Filed under Seal” for the Exhibit 2 cover
sheet with whiteout, and accepted the filing, and instructed plaintiff to submit an

order to Judge Kimball to place the exhibit under seal.
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3. Plaintiff asked the clerk for an envelope to place Exhibit 2 into and to notify the

docket clerk not to scan Exhibit 2 until the order could be submitted.

4. Plaintiff promptly contacted the Law Clerk in Judge Kimball's Court the following
morning and stated that Exhibit 2 should be placed under Seal. An order was
prepared and promptly signed by the Court, unfortunately, the Docket clerk scanned
Exhibit 2, despite Plaintiff's request it not be scanned, and placed it onto the PACER
system for a short period of time on April 22, 2005. Judge Kimball's Law Clerk,
Susie Hindley, informed Plaintiff that the Court clerks were in error if they stated a
sealed Exhibit could not be filed with a Verified Petition. Although Plaintiff did not
place the Exhibit into an envelope, he did ask for one, and the cover sheet plainly

stated the document was “Filed under Seal”.

5. During the short period of time the Exhibit was placed onto the PACER system it was
downloaded by Groklaw, SCOFACTS.ORG and several other individuals who

subsequently distributed the document on the public Internet.

6. An Individual named Al Petrofsky posted the document to LWN.NET and allowed it to
be mirrored onto a Server in Czechoslovakia and LWN.NET members distributed
thousands of copies across the public Internet after the Court had sealed the

Exhibit. (Exhibit 1)

7. Pamela Jones and Groklaw posted copies of the Exhibit on Groklaw and distributed

thousands of copies from the Groklaw website after the Court had seated the
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Exhibit. (Exhibit 2)

8. Both individuals knew the document was sealed by the court and also made
statements they were aware the document was confidential, however, despite this

fact continued to distribute it on the Internet. (Exhibits 1 & 2)

9. These individuals and websites had access to PACERand had notice the document
had been sealed but continued to distribute it and post comments. Al Petrofsky
sent an email to the Court stating he knew the document was sealed and boldly
stated he would continue to send it to others unless he was personally served with

the sealing order. (Exhibit 3)

10.Merkey.Net, pagansavage.com do not have an identifiable address of service and

attempts to send emails to determine service have been unanswered.

11. Bruce Perens approached Plaintiff and negotiated setttlement of his claims in
exchange for withdrawing his false and libelous comments, and adminishing Linux
and OSS members for posting death threats on the public Internet, and was

dismissed from the complaint without prejudice. (Exhibit 4)

12.Slashdot.org also removed the death threats and inappropriate postings from their

website and also have been dismissed from the complaint without prejudice.

13.Plaintiff contacted LWN.NET and asked for the postings of the sealed document to
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be removed. Jonathon Cohen of LWN.NET promptly removed the postings from the

LWN.NET website as required from the Court's order.

14.Plaintiff contacted Patricia Crawford, Associate General Counsel for the University
of North Carolina and Chapel Hill, the facilities which host the Groklaw website. Ms.
Crawford expressed concern and stated that the UNC would not tolerate violation of
Federal Court orders by any hosted party and promptly had the sealed documents
removed from the Groklaw website and seized copies of the Groklaw master
database and other sealed documents to prevent Pamela Jones and Groklaw
members from spoilating evidence in this matter. Ms. Crawford asked Plaintiff to
get a subpoena issued to UNC immediately in order to turn over this evidence to the

Court immediately.

15.Pamela Jones sent an email in November of 2004 in response to attempt to
subpoena her for posting sealed court documents from the Novell vs. Merkey lawsuit
filed in Utah State Court, and stated in this email she would destroy emails and other

evidence if served with a subpoena. (Exhibit 5)

16.Plaintiff has also contacted Yahoo, Inc. to remove the sealed documents from their

website and to date, they have not complied with this request. (Exhibit 6)

17.Plaintiff is unable to identify with certainty for process of service the identities of
these individuals who have posted death threats, stolen financial information, or who

are actively violating this Court's orders since the Internet service providers and
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UNC and others cannot provide this information unless they receive a subpoena
from this court, and the individuals use false names and do not provide valid
addresses or contact information on their websites. Most of these individuals are
clearly evading service in this matter and it is difficult to determine their actual
identities unless their Internet Service Providers can be served with discovery to

located and accurately identify the parties.

18.Plaintiff contacted OSRM, Pamela Jones formef employer and spoke with Jill
Ratkevik, the public relations contact for OSRM, and she stated Pamela Jones of
Groklaw was aware of this action and had vacated her residence and was “hiding
out” and would continue to evade service of process in this matter and was using a
“go between” between Jill and other press members to avoid being located by either
Plaintiff, or SCO who apparently were also attempting to serve her with process in

the matter of SCO vs. IBM which is also before this Court.

ARGUMENT

Given that the named defendants are evading service, threatening to spoilate evidence,
posting death threats and engaging to libel and theft of sensitive financial information
of Plaintiff, blatantly violating the Courts orders, and misusing the PACER system to
distribute sealed documents to the general public, including engaging in conspiracy
with Foreign Nationals in other countries to secret, copy, and distribute sensitive Court
documents in pending proceedings, it would seem almost necessary to allow

Expedited discovery in this matter in order to determine who these individuals are and
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identify them to the Court and bring them before this Court for appropriate action as

deemed proper by the Court.

CONCLUSION

For the forgoing reasons, Plaintiff respectfully seeks leave of the Court to send out
Subpoena's for the purpose of locating and identifying these individuals and collecting
the evidence other attorneys and Internet Service Providers have obtained relative to

these egregious and tortious acts by Defendants.

DATED thisa day of July, 2005.

\
JEFFREY YERNON MERKEY, Plaintiff
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Exhibit 1




lwn.jpg (JPEG IMdgs @ B05%pix00521-DAK-SA  Document 6  Filed 07/20/2005 Hapgievlid odr@law.com/Iwn. jpg

(Posted Jun 22, 2005 20:53 UTC (Wed) by guest petrofsky) (Post reply)

I can verify that this complaint was really filed. Here are images of the complaint
and its exhibits that T obtained from the court's subscribers-only website. The
second exhibit appears to be a 1998 confidential settierment of two lawsuits betwee
Novell and Merkey. [ wrote some thoughts about the complaint in messages
275549 and 275622 on Yahoo's SCOX message bourd. (The latter message
references a complaint against Merkey that was filed in April.)

i

{Posted Jun 24, 2005 3:13 UTC (Fri) by guest Feldegast) (Post reply)

here is amirror of merkey_v_perens-1-2.pdf
httpe//www . multiweb.cz/merkey/merkey_v_perens-1-2.pdf

Just look atthe first item T found by pairing "Bruce Perens” and "kill" on a Google
search!

"Why is Canopy so happy to kill Linux, destroy the GPL, and counterdemonsrate
R R T e S e R R e RS

e

{Posted Jun 22, 2005 22:46 UTC (Wed) by subscriber sp_ware) (Post reply}

l1ofl 07/20/2005 10:24 AM
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