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I. INTRODUCTION

If any doubt remained that Manalapan’s efforts to expose
the ldentity of an online critic are legally barred and based on
improper motives, the township’s own Opposition to Doe’s Motion

to Quash and for a Protective Order (“Opposition”) has erased



that doubt. Not only does the township misapply the appropriate
First Amendment standard, it fails even to address the
overbreadth of its proposed subpoena and then offéers - without a
single reference to an authoritative socurce - the ludicrous
argument that its attempts to issue a prohibited civil subpoena
are actually part of a self-initiated criminal investigation and
thus qualify for a law enforcement exception to the federal
statute that bans such attempts. Its arguments are all without
merit. While most of the township’s arguments have been
adequately addressed in his initial submission and need not be
repeated here, Doe wishes to make three important points in
reply.

IT. ’ ARGUMENT

A, The Subpoena of September 26, 2007, Must Be
Quashed Because Its Procedural Failings
Cannot Be Repaired.

First, the township’s outstanding subpoena must be quashed
because its procedural defects cannot be repaired. The
subsequent flling of a motion for letter rogatory - that the
township now concedes is a necessary predicate for such
discovery to eventually issue - does not “remed|[y] any
procedural deficiencies regarding the September 26 subpoena”
that was improperly issued from New Jersey and served directly
on Google, Inc., in California. Opposition at 2. Filing such a
motion, even if that motion were subsequently granted, does not

authorize the issuance of a discovery subpcena, nor would



granting such a motion retrcactively imbue the procedurally
flawed subpoena with legal enforceability.

As discussed in the November 28 brief in support of the
Motion to Quash (see pp. 3-4), even if the Court were to grant
the letter rogatory motion, that would only permit the township
to confront the next procedural hurdle it must clear before a
subpoena could issue: obtaining approval of the appropriate

California court for issuance of the subpcena. See, e.g.,

Balazinski v. Lebid, 65 N.J.Super. 483, 495-96¢ (App. Div. 1961)

(enforcing use of letter rogatory for extra-territorial
discovery when “properly addressed to the appropriate judicial

authority.”). See also, e.g., Fuller v. Doe, 151 Cal.App.4th

879,— 884 {Cal. Lpp. 2007) (“[P]laintiff commenced this

proceeding under ([California)] Code of Civil Procedure section

202%.010 by filing a declaration of counsel placing the

Minnesota commission before the supericr court and stating an
intention to issue a subpoena duces tecum directing Yahoo to
produce .. information identifying, or aiding in discovering the
identity of” an anonymocus Internet user.). Indeed, the
tewnship’s counsel has already recognized that he must obtain
such approval before a subpoena can issue. See Letter of
November 8, 2007, from David Weeks to Matt Zimmerman, introduced
as Exhibit K to the Certification of Matthew J. Zimmerman, filed
November 28, 2007 (“In the event that it is nacessary to comply
with procedural technicalities, we will obtain a writ,

commlssion, or letters rogatory directed to the California
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superior Court for the County of Santa Clara to issue a subpoena

in accordance with California Civil Proc. Code § 2029.7)
(emphasis added).

Whatever the Court’s ultimate ruling on the township’s
motion for issuance of letter rogatory, the subpoena of
September 26, 2007 - the subject of the immediate motion -~ must

ke quashed.

B. In Its Opposition, The Township Has
Fabricated the Factual Basis Underlying Its
Need To Obtain The Subpoenaed Material, A
“"Basis” That Is Contradicted By All of the
Evidence In The Record.

In its prior briefing, Doe has exhaustively explained why
the township’s subpoena fails on relevancy and First Amendment
grounds and will not repeat those arguments here. However, the
township’s misrepresentation of the only evidence in the record
bears critical attention. 1In its Opposition, the township makes
the following remarkable assertion, which constitutes its only
attempt to provide “factual” support for its belief +that Mr.

Moskovitz is “datruthsquad”:

[Cln daTruthSquad blog, the Poster refers to
himself as “da Mosked Man” which cbvicusly
bears a striking similarity to the surname
of the defendant in this litigation.

Opposition at pp. 5-6 (emphasis added).

This assertion is absolutely false. The township does not
point to any statement on any of the voluminous screenshots of
the datruthsquad blog before the Court - screenshots that the

township itself introduced into evidence - to back up this



spurious claim. See, e.g., Screenshots from the “datruthsguad”
blog, Exhibit D to the Certification of Matthew J. Zimmerman,
filed November 28, 2007. The reason is simple: no  such
statement exists. Doe regularly discusses Mr. Moskovitz (“da
Mosked Man”} and other notable figures in Manalapan politics on
his blog, but nowhere does he refer to himself by anything other
than his pseudonym: datruthsquad.

As Dce has reiterated from the beginning of his involvement
in this case - the filing of his Motion to Quash on November 28,
2007 - the township has not pointed, and cannot point, to any
evidence that would support 1its preposterous claim that he is
Mr. Moékovitz. Rather, the more likely motivation behind the
townéhip’s insistence at exposing the identity of “datruthsquad”
remains Doe’s repeated criticism of the Manalapan government.
Doe demands that the township immediately withdraw its baseless
accusation.

With no évidence to support its allegations, the township
is left with the following “rationale” for attempting to pry

into the identity and private life of the anonymous Internet

critic:
We argue ... that any resasonable observer
could lock at the daTruthSquad blog and draw
the plausible conclusion that Mr. Moskovitz
could indeed be the Poster.
Opposition at p. 5 (emphasis added). This is not a rationale;

it is naked speculation. Both the First Amendment and the New






