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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION
ROSLYN J. JOHNSON, No. 2007 CA 001600 B
Plaintiff, Judge Gerald I. Fisher
V. Calendar 1
JONETTA ROSE BARRASet al., Next event:
Scheduling Conference
Defendants. July 20, 2007
REPLY IN SUPPORT OF THE

MOTION TO DISMISS ALL CLAIMS AGAINST DEFENDANTS
DOROTHY BRIZILL, GARY IMHOFF AND DCWATCH

Pursuant to Superior Court Rule 12(b)(6), defendants Gary Imhoff, Dorothy A.
Brizill and DCWatch (collectively the “DCWatch Defendants”) have moved for the
dismissal, with prejudice, of all claims filed against them on the ground that plaintiff
Roslyn Johnson’s complaint fails to state any claim on which relief can be granted
against them. The DC Watch Defendants hereby submit this reply to plaintiff's
opposition to their motion to dismiss.

INTRODUCTION

This case concerns an embittered former employee of the District of Columbia
who was fired from her job as a result of her own improper actions, and now attempts to
use the legal system to hold others liable for the resulting harm to her reputation.
Drawing all inferences in the plaintiff's favor, as the Court must when considering a
motion to dismiss, the pleadings and motions filed in this action show that plaintiff

Roslyn Johnson submitted a resume that contained inaccurate information when she



applied for a position with the D.C. Department of Parks and Recreation (“DPR”). Ms.
Johnson chooses to call it a “draft unofficial resume,” but she admits that she submitted it
to DPR when seeking the job that she ultimately obtaisesComplaint  12;

Plaintiff's Opposition to Defendants’ Gary Imhoff, Dorothy A. Brizill, and DCWatch

Motion to Dismiss the Complaint (hereinafter “Plaintiffs’ Opp.”) at 18-19 (“. .. whether
Plaintiff submitted a resume with inaccuracies is irrelevant to this discussion. . .”) (“. . .

an unintentional, erroneous submission, which was what occurred with the first resume
submission . . .").

Thereafter, defendant Jonetta Rose Barras, a journalist investigating DPR’s hiring
practices, obtained certain “personal and confidential information” about plaintiff from
either DPR or the D.C. Office of Personnel. Complaint § 30; Plaintiffs’ Opp. at 5. Ms.
Barras subsequently published a series of articles on her website, www.jrbarras.com, and
on the DCWatch website, www.dcwatch.com, stating that plaintiff had secured her
position with DPR on the basis of an inflated resume. Complaint Y 53-57, 70-76;
Plaintiffs’ Opp. at 6-7. Plaintiff contends that the District of Columbia terminated her
employment as a result of Ms. Barras’ allegations. Complaint § 39; Plaintiffs’ Opp. at 7.

A subsequent report issued by the D.C. Inspector General on DPR’s hiring
practices concludedhter alia, that plaintiff did in fact provide inflated information on
the first resume she submitted for her position with DPR. Motion to Dismiss All Claims
Against Defendants Dorothy A. Brizill, Gary Imhoff and DCWatch (hereafter “DCWatch

Mot. Dismiss”) Exhibit A at 25. Nonetheless, plaintiff has filed suit against the

! Despite plaintiff's protestations, it is well established that the Court may take
judicial notice of matters of public record—including records of administrative agencies
—when considering a motion to dismissre Estate of Barfield763 A.2d 991, 995
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DCWatch Defendants, Ms. Barras, Talk Media Communications LLC and the District of
Columbia, alleging that they committed tortious acts that caused the termination of her
employment.SeeComplaint §{ 44-107.

The DCWatch Defendants have moved to dismiss the claims against them,
because plaintiff's allegations fail as a matter of law. First, plaintiff's claims are barred
by the Communications Decency Act (“CDA”), 47 U.S.C. 8§ 230(c) (“Section 230"),
which does not allow Internet publishers to be held liable for content created and
provided by third parties. Second, plaintiff's claims are barred by the First Amendment,
which protects speech about public officials that is substantially true.

In an attempt to defeat the DCWatch Defendants’ motion, plaintiff makes
essentially three arguments. First, plaintiff asserts in her opposition—although she never
alleged in her complaint—that Ms. Barras was an agent of DCWatch and/or had apparent
authority to write on DCWatch’s behalf because she is listed on the DCWatch website as
a guest columnist in connection with an article she wrote nearly a decade ago about the
1998 District of Columbia mayoral election. Plaintiffs’ Opp. at 9-14. Second, plaintiff
argues that the DCWatch Defendants do not qualify for Section 230’s immunity because
DCWatch is not an interactive computer service or a user of such a sédviae14-18.

Finally, Johnson asserts that the First Amendment does not protect the DCWatch

Defendants’ publication of Ms. Barras’ articles because it is irrelevant whether plaintiff

(D.C. 1999) (“the trial court is entitled to take judicial notice of matters of public

record”); Taylor v. England213 A.2d 821, 823 (D.C. 1965) (taking judicial notice of a
fact in records maintained by the D.C. Department of Motor Vehicles). Plaintiff
complains that the Court may not take judicial notice of the Inspector General’s findings
of fact because they are disputed. Pllaintiff’'s Opp. at 9 n.3. However, plaintiff also cites
to the report’s findings in support of her argumends.at 20. Obviously, plaintiff

cannot have it both ways.



actually submitted an inaccurate resume for her position with DiPRt 18-21. Instead,
plaintiff claims, her causes of action rely on Ms. Barras’ statements that plaintiff's
submission of the inflated resume “intentionally misle[d] others” and was “intentional,
unethical, and possibly illegal.ld. at 18.

Plaintiff's arguments are unavailing, as we show below. First, plaintiff has made
no arguments that defeat the DCWatch Defendants’ entitlement to immunity under
Section 230. Second, plaintiff's new agency theory is not connected to the allegations of
her complaint, and indeed is contrary to the facts alleged in her complaint; in any event,
Section 230 preempts any attempt to ground liability on a common law theory of agency.
Finally, the alleged fact that Jonetta Rose Barras characterized plaintiff's actions as
"Iintentional” and “unethical” and “possibly illegal” does not change the fact that, as a
matter of law, liability is foreclosed by the First Amendment.

ARGUMENT

1. Section 230 Immunizes the DCWatch Defendants From Plaintiff’s
Claims.

Section 230’s breadth is clear and unequivocal by its very terms:

TREATMENT OF PUBLISHEROR SPEAKER. No provideror userof
aninteractivecomputerserviceshallbetreatedasthe publisheror speaker
of any information provided by another information content provider.

No causeof actionmay be broughtandno liability maybeimposedunder
any State or local law that is inconsistent with this section.

47 U.S.C. 88 230(c)(1); (e)(3) (emphasis added). To qualify for immunity under Section
230, the DCWatch Defendants must show only that: (1) they are “provider[s] or user|s]
of an interactive computer service,” (2) plaintiff's claims treat them as publishers or

speakers of information on the Internet, and (3) they were not the “information content



provider” of the allegedly tortious materiaderan v. America Online, Incl29 F.3d 327,
330 (4th Cir. 1997)cert. denied524 U.S. 937 (1998).

Plaintiff does not dispute that her claims depend on treating the DCWatch
Defendants as publishers or speakers of the allegedly tortious material. Nor does plaintiff
dispute that Ms. Barras alone created and provided the content that is the basis of
plaintiff's claims against the DCWatch Defendants. Plaintiff contends only that (1) the
DCWatch Defendants are not “provider[s] or user[s] of an interactive computer service”
within the meaning of Section 230, and (2) DCWatch (though not the individual
defendants) should be treated as the publisher of the allegedly defamatory articles under a
theory of agency. Plaintiff cannot prevail on these issues as a matter of law. The
DCWatch Defendants are precisely the sort of publishers that Section 230 protects from
liability, and the claims against them must therefore be dismissed with prejudice.

A. The Case Law Establishes Unequivocally That the DCWatch
Defendants Are Providers and Users of an Interactive
Computer Service For Purposes of Section 230 Immunity.

Federal and state courts across the country have held that websites like
dcwatch.com are interactive computer services, and that website operators such as the
DCWatch Defendants qualify for statutory immunity as both providers and users of such
services.SeeDCWatch Mot. Dismiss at 9-12. DCWatch’s website fits the statutory

definition of an “interactive computer serviédecause it “enables computer access by

multiple users to a computer server,” namely, the server that hosts the DCWatch web site.

2 Section 230(f)(2) of the CDA defines an “interactive computer service” as “any
information service, system, or access software provider that provides or enables
computer access by multiple users to a computer server, including specifically a service
or system that provides access to the Internet and such systems operated or services
offered by libraries or educational institutions.”
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As numerous courts have concluded, “web site operators . . . are providers of interactive
computer services within the meaning of Section 23Miversal Communication

Systems, Inc478 F.3d 413, 419 (1st Cir. 200Jee also, e.g., Carafano v.
Metrosplash.com, Inc339 F. 3d 1119, 1123 (9th Cir. 200Bgtzel v. SmitH333 F.3d

1018, 1030-31 (9th Cir. 2003porbis v. Amazon.com351 F. Supp. 2d 1090, 1118 (W.D.
Wash. 2004)Schneider v. Amazon.com, Ingl, P.3d 37, 39 (Wash. Ct. App. 2001);

Dimeo v. Max433 F. Supp. 2d 523, 529-530 (E.D. Pa. 20D6)ato v. Moldow865

A.2d 711 (N.J. Super. App. Div. 200Ramey v. Darkside Products, Indlo. 02-730

(GK), 2004 U.S. Dist. LEXIS 10107 (D.D.C. 2004).

Plaintiff makes no attempt to distinguish these cases or to present any argument
for the modification or reversal of this long line of precedent. She does not even
acknowledge that these cases exist. Instead, she cites a New Jersey district court decision
that was based upon the defendant’s failure to provide authority in support of its
argument. Plaintiffs’ Opp. at 14-15 (citi8@0-JR Cigar, Inc. v. GoTo.com, Ind37 F.

Supp. 2d 273, 295 (D.N.J. 2006) (“The only authority cited in support of GoTo
qualifying for this designation is an unpublished Superior Court of California case where
it was undisputed that eBay qualified as an ‘interactive computer serviéeti@)ye, by
contrast, the DCWatch Defendants have provided this Court more than a dozen cases,
including decisions of several federal circuits, the Supreme Court of California, and the
U.S. District Court for the District of Columbia, to show that website operators like the

DCWatch Defendants are providers and users of an interactive computer service within

% The unpublished California case is lik&joner v. eBay, Inc2000 WL
1705637 (Cal.Super. 2000).



the meaning of Section 230.

Indeed, numerous courts, including two federal circuits, have rendered holdings
squarely contradicting plaintiff's contention that a defendant must directly provide
Internet access to be eligible for Section 230 immunity. The First Circlpiwrersal
Communication Systems, Ing¢78 F.3d 413 (1st Cir. 2007), easily dispensed with the
very same argument plaintiff makes here:

[W]eb site operatorssuchasLycos, are“provider[s] ... of aninteractive
computer servicel[.]”

Thereis no meritto [plaintiff] UCS’ssuggestiorthatLycosmightnotbea
provider of an interactive computerserviceand so is not entitled to

Section230immunity. The statutedefines‘interactive computerservice”
to be “any information service,system,or accesssoftwareproviderthat
providesor enablescomputeraccessby multiple usersto a computer
server,including specifically a serviceor systemthat providesaccesdo

theInternet.”47 U.S.C.8 230(f)(2). A web site, suchasthe RagingBull

site, “enablescomputeraccessy multiple usersto a computerserver,”
namely,the serverthathoststhe web site. Therefore web site operators,
suchas Lycos,are providersof interactivecomputerserviceswithin the
meaning of Section 230.

UCS argueghat Lycos might not be sucha providerbecauset “doesnot
provide useraccesgo the internet.” Providing accesdo the Internetis,
however,notthe only way to be aninteractivecomputerserviceprovider.
While suchprovidersare “specifically” included,thereis no indication
that the definition shouldbe so limited. Other courtshavereachedthe
same conclusiorbee, e.gCarafanq 339 F.3d at 1123.

478 F.3d at 419 (emphasis added). Likewise, the Ninth Circuit has flatly rejected
plaintiff's argument:

The district court concludedthat only servicesthat provide accesdo the
Internetas a whole are coveredby this definition. But the definition of

* The DCWatch Defendants respectfully refer the Court to their motion to dismiss
for a full recitation of the federal and state cases on p&eeDCWatch Mot. Dismiss at
8-12.



“interactive computerservice” on its face covers“any’ information
servicesor other systems,as long as the service or systemallows
“multiple users”to access*a computerserver.” Further, the statute
repeatedlyefersto “the Internetandotherinteractivecomputerservices,”
(emphasisadded),making clear that the statutoryimmunity extends
beyondthe Internetitself. 88 230(a)(3),(a)(4), (b)(1), (b)(2), and (f)(3).

Also, the definition of “interactive computerservice” after the broad
definitional language statesthat the definition “includ[eg specificallya
service or systemthat providesaccessto the Internet,” 8 230(f)(2)
(emphasisadded) therebyconfirmingthatservicegrovidingaccesgo the
Internetasawhole areonly a subsef the serviceso which the statutory
immunity applies.

Batze) 333 F.3d at 1030 (emphasis origin8lge als®chneider31 P.3d at 40
(“Congress intended to encourage self-regulation, and immunity is the form of that
encouragement. We can discern no difference between web site operators and ISPs in the
degree to which immunity will encourage editorial decisions that will reduce the volume
of offensive material on the Internet™).

In an attempt to bolster her argument, plaintiff cites a case from the California
Court of AppealsNovartis Vaccines and Diagnostics, Inc. v. Stop Huntington Animal

Cruelty USAInc., 143 Cal.Ap.4th 1284, 1301 (Cal. 2006). Plaintiffs’ Opp. at 17. But

> Thesebroadjudicial interpretationsof “interactive computerservice”
reflectthe policy goalsunderlyingSection230, which includepromotingthe free
exchangeof ideasover the Internetand discouraginggovernmentegulationof
online speech. Zeran 129 F.3d at 330 (“Section 230 was enactedjn part, to
maintainthe robustnatureof Internetcommunicatiorand,accordingly,to keep
governmentinterferencein the mediumto a minimum.”). As the California
SupremeCourtnoted.,it is justasimportantfor usersto benefitfrom Section230
immunity as providers of interactive computer services:

[T]he congressionapurposeof fostering free speechon the
Internetsupportsthe extensionof section230 immunity to active
individual “users.” It is they who provide much of the “diversity
of political discourse,”the pursuit of “opportunitiesfor cultural
development,”and the exploration of “myriad avenuesfor
intellectual activity” that the statute was meant to protect.

Barrett v. Rosenthall46 P.3d 510, 516 (Cal. 2006) (quoting 47 U.S.C. § 230(a)(3)).



plaintiff fails to mention that the appeals court’s holding on this point was effectively
superceded by the California Supreme Court’s decision shortly theredB@mett v.
Rosenthgl146 P.3d 510 (Cal. 2008)As theBarrett court explained:

Section 230(f)(2) defines “interactive computer service” as “any
informationservice,system,or accessoftwareproviderthat providesor
enablexomputeraccesdy multiple usersto a computerserver,including
specificallya serviceor systemthat providesaccesgo the Internet. . . .”
Section230(a)(2)notesthat suchservices‘offer usersa greatdegreeof
control over the information that they receive,” and section230(b)(3)
expressesCongress’sintent “to encouragethe developmentof
technologieswhich maximize user control over what information is
receivedby individuals, families, and schoolswho usethe Internetand
otherinteractivecomputerservices."Thus,Congressonsistentlyreferred
to “users” of interactive computer services,specifically including
“individuals” in section 230(b)(3).

Thereis no reasono supposdahat Congressattacheda differentmeaning
to theterm*“user” in section230(c)(1) . . . [Defendant]Rosenthalisedthe
Internetto gain acces4o newsgroupsvheresheposted|a third party’s]
article about[one of the plaintiffs]. Shewasthereforea “user” underthe
CDA, asthepartiesconcededelow.Nor is thereany basisfor concluding
that Congressintendedto treat serviceprovidersand usersdifferently
whenit declaredthat “[n]Jo provideror userof an interactivecomputer
serviceshallbetreatedas[a] publisheror speaker .. .” (8 230(c)(1)) We
cannotconstruethe statutesoasto renderthe term“user” inoperative.. . .
Wenotethatin caseswvherean individual’s role as operatorof a Website
raiseda questionasto whetherhewasa “service provider” or a “user,”
the courtsfoundit unnecessaryo resolvethe issuebecausehe statute
confersimmunity on both. (Batzelv. Smith supra 333 F.3dat p. 1030;
Donato v. Moldow, supra, 865 A.2d at p. 719; see also Barrett v.
Fonorow suprg 799 N.E.2d at pp. 919, 922.).

® As counsel for Novartis noted in urging that Mevartisdecision not be
depublished, Barrett not only post-dated thdovartisopinion, it addressed
Communications and Decency Asiq] issues in detail, where tidovartiscourt had no
need to do so. To assume that a lower-court opinion that briefly discusses these
complicated issues in a cursory fashion would function as precedent, when the Supreme
Court of California has clearly spoken on the issue, is unfounded.” Novartis Vaccines
and Diagnostics, Inc. Response and Objection to Request for Depublication, at 5,
available at
http://www.eff.org/legal/cases/novartis_v_SHAC/response_objection_to_request.pdf
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Id. at 526-527 (some internal citations omitted) (emphasis added).

Finally, plaintiff suggests that Section 230(c) is somehow not applicable unless
the defendant complies with Section 230(d), which requires providers of interactive
computer services to notify customers about the commercial availability of parental
control measures to restrict access to information that is harmful to mibees.

Plaintiffs’ Opp. at 15. Plaintiff’'s argument is meritless. Plaintiff has cited no authority to
support her contention that Section 230’s immunity provision is contingent upon
compliance with Section 230(d), for there is no such authority in the statute or in case
law. Nothing in the language of Section 230(c) indicates that the immunity it confers is
conditioned on the fulfillment of any other law, nor does Section 230(d) state that
compliance with its requirements is a prerequisite for Section 230(c) immunity.

When Congress wishes to impose such conditions precedent upon immunity from
liability, it does so explicitly. For example, when Congress enacted the Digital
Millennium Copyright Act (‘DMCA”) in 1998—the same year the CDA was amended to
add Section 230(d)—it provided Internet service providers immunity from liability for
third-party copyright infringement in certain circumstances. 17 U.S.C. 8§ 512. In the
DMCA, Congress specifically chose to condition this immunity upon the satisfaction of
certain requirements by service providegeel7 U.S.C. 8§ 512(i) (“The limitations on

liability established by this section shall apply to a service provider only if ...”). The

" The first case cited by plaintiff in her opposition is authority that actually
supportsthe proposition that a website operator is entitled to immunity under Section
230. SeePlaintiff's Opp. at 9, citingVhitney Information Network v. Xcentric Ventures
LLC, 199 Fed. Appx. 738, 742 (11th Cir. 2006) (“the amended complaint . . . alleged that
Defendants ‘were the authors of some of the statements on their website,” not merely
publishers of third-party statements. . .. By alleging that Defendants authored some of
the statements posted on the website, Whitney indicated that Defendants were themselves
an ‘information content provider’ and thus not necessarily immune under the CDA.").
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difference is plain, and judicial authority concurs. The U.S. District Court for the District
of Columbia has squarely held that an Internet publisher of third-party content need not
comply with any other obligations imposed by the CDA in order to qualify for Section
230(c) immunity: “[w]hile it appears to this Court that [defendant provider] AOL in this
case has taken advantage of all the benefits conferred by Congress in the
Communicéions Decency Act, and then some, without accepting any of the burdens that
Congress intended, the statutory language is clear: AOL is immune from suit[.]”
Blumenthal v. Drudge992 F. Supp. 44, 52-53 (D.D.C. 1998).

B. The Common Law of Agency Does Supercede Section 230°s Grant of
Immunity.

Grasping at straws to salvage her claims against defendant DCWatch, plaintiff
argues that Jonetta Rose Barras was actually DCWatch’s “agent and/or had apparent
authority to act as [DCWatch'’s] agentPlaintiffs’ Opp. at . There are two major
problems with that argument. First, it is flatly contrary to the factual allegations of the
complaint. Second, it is legally unavailing, even if true.

As an initial matter, the complaint not only fails to allege that Ms. Barras was an

actual or apparent agent of DCWatch, it affirmatively alleges that Ms. Barras was the

8 In addition to the cases discussed in the text of this reply, plaintiff cites two
other Internet-related opinions for the proposition that she should survive the motion to
dismiss on the question of whether a website is an interactive computer se3eiee.
Plaintiff's Opp. at 17, citindden-Tech Indus. Automation v. Oakland Univerdily.

247471, 2005 Mich. App. LEXIS 32 (Mich. App. Jan. 11, 2005) leediders Corp. v.

Elite Classics279 F. Supp. 965 (S.D. Ill. 2003). But these decisions are irrelevant to the
qguestion of whether Section 230(c) applies to immunize the DCWatch Defendants
because the Section 230 defense ma@®ven raisethy the defendants in those cases.

° Plaintiff does not assert that Ms. Barras was an agent of defendants Dorothy
Brizill or Gary Imhoff, raising the agency argument solely with respect to defendant
DCWatch.
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employeef adifferententity, Talk Media Communications, LLC. Specifically, the
complaint alleges:

The above-describedctsof Barras,Brizill, andImhoff werecommitted

within the scopeof their employmentwith their respectiveemployersjn

that they committedthemin furtheranceof their respectiveemployers’

(Defendants Talk Media Communications and DC Watch) interests.
Complaint § 86 (emphasis added). Thus, the theory of the complaint is that Ms. Barras
was an employee of Talk Media Communications, and Ms. Brizill and Mr. Imhoff were
employees of DCWatch (“their respective employers”), and that each was acting within
the scope of his or heespectiveemployment, for which his or heespectiveemployer
is liable underespondeat superiorThis court must construe the allegations of the
complaint in plaintiff's favor, but it is not required to accept ingenious arguments made
in briefs filed by plaintiff’'s counsel that ao®ntraryto the allegations of plaintiff's
complaint. See Duncan v. Children's National Medical Cen#2 A.2d 207, 212-213
(D.C. 1997) (affirming dismissal of legal theory not supported by allegations of the
complaint);Ozerol v. Howard Universifyp45 A.2d 638, 643-44 (D.C. 1988) (refusing to
consider legal theory not pled).

Any allegation that Ms. Barras was acting as an actual or apparent agent of

DCWatch is also contradicted by the very evidence plaintiff has attached to her
opposition to the DCWatch Defendants’ motion to dismiss. Plaintiff asserts that her new

agency theory is supported by a webpage on the DCWatch website €itacns

attached to plaintiff's Opposition as Exhibit®yhich lists Ms. Barras as “guest

19 Exhibits 1 and 2 to plaintiff's opposition to the DCWatch Defendant’s motion
to dismiss appear to be duplicative copies of the DCWatthmnswebpage. Because
plaintiff refers toColumnsas Exhibit 2 in the text of her opposition, the DCWatch
Defendants also cite this webpage as Exhibit 2 to avoid confusion.
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columnist” in connection with a single specific item entitled “Out with the Old, In with

the New,” a piece about the 1998 D.C. mayoral election. But the webpage shows just the
opposite. The page states at the top, “[a]rticles written by DCWatch columnists are
editedfor content DCWatch isnot responsibldor the opinions expressed by our
columnists—some of them are barely responsible themsellsegémphases added).

The page also states, “[o]ur columnists are true citizens of the nation’s dapiyadren’t

paid, they have no power or influenead they get no respectld. (emphasis added.

Nothing on that webpage shows that Ms. Barras had actual authority to act as an
agent of DCWatch. Nor does it support plaintiff's far-fetched alternative theory of
apparent authority. Apparent authority “arises when a principal places an agent ‘in a
position which causes a third persomgasonablybelieve the principal had consented to
the exercise of authority the agent purports to holt¥ékins v. District of Columbia
861 A.2d 590, 593-94 (D.C. 2004) (quotiRgltman v. Sarbqwi66 A.2d 137, 139 (D.C.

1976) (emphasis added)). Thus, as the Restatement of Agency notes, apparent authority
may arise “only to the extent that itrisasonabléor the third person dealing with the

agent to believe that the agent is authorized=5TRTEMENT (SECOND) OF AGENCY § 8

cmt. ¢ (1958) (emphasis added).

No reasonable person would believe that the title “guest columnist” listed in
connection with a single article published in 1998 is sufficient to establish that Jonetta

Rose Barras had authority to speak on behalf of DCWatch on a wholly different subject

! plaintiff repeatedly refers to Ms. Barras as a DCWatch “columnist,” but the
Columnspage draws a clear distinction between a “columnist” and a “guest columnist,”
and Ms. Barras falls in the “guest columnist” category. Plaintiff’'s Opp., Exhibit 2.

While the difference between the two labels is unclear from the text Gillnenns
webpage, a “guest columnist” is certainly even less likely to be mistaken for an agent of
the organization than a “columnist” might be.

13



eight years later. The disclaimers at the top and bottom &fdhennswebpage
(“[a]rticles written by DCWatch columnists anet editedor content DCWatch isot
responsiblgor the opinions expressed by our columnists—some of them are barely
responsible themselves,” af{d]ur columnists are true citizens of the nation’s capital:
they aren’t paid, they have no power or influgrened they get no respect”) further
demonstrate that Ms. Barras could not be reasonably mistaken for an agent of the
organization.

Regardless, even if the complaint were amended to allege that Ms. Barras was an
agent of DCWatch or had apparent authority to speak on DCWatch'’s behalf, plaintiff's
claims would still fail as a matter of law because they seek to impose liability on
DCWatch as publisher in contravention of Section 230’s immunity. Agency law will not
save plaintiff's complaint because Section 230 explicitly preempts any state law that
would impose liability upon any interactive computer service provider or user based upon
its online publication of information from another information content provider. 47
U.S.C. § 230 (e)(3) (“[n]o cause of action may be brought and no liability may be
imposedunderany State or local lakhat is inconsistent with this section.” (emphasis
added.))

In essence, the amended complaint that plaintiff implicitly proposes would
continue to seek to hold DCWatch liable for choosing to publish Ms. Barras’ articles,
despite the fact that plaintiff does not contend that DCWatch in any way helped to write
or otherwise create or develop Ms. Barras’ material. While not making any agency
allegations, the Complaint currently claims that DCWaglbtishedVis. Barras’

defamatory articles on its website and on its weblog, to wit: The Mail,” Compl. 67, and

14



that “Ms. Barras has published, and hexeivedauthority to publish, several libelous
statements in . . . The Masif], under theauthority and approvabf the defendants

herein.” Compl. § 76. As fully discussed in the DCWatch Defendants’ motion to dismiss,
Section 230 bars plaintiff's claims because the allegations seek to hold DCWatch “liable
for its exercise of a publisher’s traditional editorial roles—such as deciding whether to
publish, withdraw, postpone, or alter conterZéran 129 F.3d at 330.

In these circumstances, the attempt to use agency law to hold DCWatch liable for
publishing Ms. Barras’ articles cannot be reconciled with the extensive precedent holding
that Section 230 provides immunity for interactive computer service providers and users
who actively choose to publish and edit content written by other peSplke. e.gBatze)

333 F.3d at 1031 (“The exclusion of ‘publisher’ liability necessarily precludes liability

for exercising the usual prerogative of publishershimose among proffered materaid

to editthe material published while retaining its basic form and message.”) (emphasis
added)Carafanq 339 F.3d at 1124 (“so long as a third party willingly provides the
essential published content, the interactive service provider receives full immunity [under
Section 230fegardless of the specific editing or selection pro¢egsmphasis added).
Section 230’s preemption of any state or local law that would undercut its broad grant of
immunity necessarily includes preemption of the common law of agency, to the extent it
would interfere with Congress’ policy judgment that website owners may not be held
legally responsible for posting the content of third parties. Plaintiff attempts to sidestep
this inescapable conclusion by citing a series of cases that do not support her arguments.
In Whitney Information Networlan unpublished Eleventh Circuit decision, the court

merely determined that the lower court had erred in granting a motion to dismiss the

15



plaintiff's defamation claims against the defendant website operator because
“Defendants’ declarations do not adequately rebut the allegations of the amended
complaint insofar as it pleads f2adants’ involvement igreating or developinghe
alleged defamatory content of consumer complaints posted on their website. Thus,
whether Defendants were entitled to CDA immunity remained in question, as did the
issue of whether their conduct was tortiougvhitney Information Network, Inc99
Fed. Appx. at 744 (emphasis added). Unlike the plainti/mtney the plaintiff here
has not alleged that DCWatch had any part in the creation or development of Ms. Barras’
material, which would be necessary for it to be considered an information content
provider under the CDA. To the contrary, the Complaint is replete with allegations that
Ms. Barras wrote and provided all of the allegedly tortious statements.

Plaintiff also points t@lumenthal v. Drudge992 F. Supp. 44 (D.D.C. 1998), a
case concerning AOL’s responsibility for publishing allegedly defamatory statements of
gossip columnist Matt Drudge. Contrary to plaintiff's arguments, the court’s only
discussion of an agency relationship was to note “there is no evidence to support the view
originally taken by plaintiffs that Drudge is or was an employee or agent of [defendant]
AOL, and plaintiffs seem to have all but abandoned that argumiehtgdt 50. The Court
found “no evidence” to support a finding of agency despite the court’'s acknowledgment
that Drudge was a “columnist,” and even though the evidence showed AOL had a
contract with Drudge to publish his reports, paid him for his services, reserved the right
to edit and remove the content he provided, and marketed his gossip column to potential
subscribers.1d. at 51. Although the evidence of agenclomenthalwas far stronger

than it is here, the court concluded that AOL nevertheless qualified for Section 230
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immunity. As the court explained:

Becauset hastheright to exerciseeditorial control overthosewith whom

it contractsandwhosewordsit disseminatest would seemonly fair to

hold AOL to theliability standardsappliedto a publisheror, atleast,like a

book, store owner or library, to the liability standardsappliedto a

distributor. But Congresshasmadea different policy choiceby providing

immunityevenwherethe interactiveserviceprovider hasan active,even

aggressive role in making available content prepared by others.

Id. at 51-52 (emphasis added).

Plaintiff's parade of inapposite cases continues WittCite Corp. v.
Badbusinessbureau.coirl. C, 418 F. Supp. 2d 1142 (D. Ariz. 2005), which merely held
that dismissal of the plaintiff's suit was inappropriate where the plaintiff had made
numerous allegations in its complaint that the defendant website operatacsunalty
provided original content for publication as well as solicited others to submit content for
which they might be paidld. at 1149. The court held that dismissal was premature
given the totality of the plaintiff's allegations, not just whether the defendants had
solicited writers, as plaintiff suggestil. Unlike inHy Cite Corp, plaintiff here has not
made any allegations—in her complaint or her opposition—to suggest that DCWatch was
responsible for the creation or development of the content that is the basis of plaintiff's
claims As such, plaintiff's attempt to hold the DCWatch Defendants liable on an agency

theory, in contravention of Section 230, must fail as a matter of law.

I1. The First Amendment Also Requires Dismissal of Plaintiff’s Claims
Against the DCWatch Defendants.

While Section 230 immunity is sufficient to dispose of plaintiff’s claims against
the DCWatch Defendants, the First Amendment also shields them from liability because

the gist of Jonetta Rose Barras’ comments about plaintiff Johnson, a public official, was
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true, as demonstrated in their motion to dismiss.*

In her opposition, plaintiff seeks to avoid the defense of truth by explaining that
her lawsuit does not actually rest on the theory that Ms. Barras’ reporting about the
historic facts was inaccurate: “whether Plaintiff initially submitted a resume with
inaccuracies is irrelevant to this discussion.” Plaintiffs’ Opp. at 18. Rather, she asserts,
her lawsuit rests on the alleged inaccuracy of Ms. Barras’ statemesmin “What is
relevant here is that Defendant Barras accused [Johnson] of intentionally misleading
others and committing intentional, unethical, and possibly illegal miscondact”

Plaintiff’'s opposition does not specify which of Ms. Barras’ statements plaintiff
now relies upon as “the defamatory part of the statements at igkyélit what plaintiff
has said is enough to show that her argument fails, because Ms. Barras’ evaluations of
plaintiff’s motives or purposes are fully protected by the First Amendment, as explained
in defendant Barras’ Motion for Judgment on the Pleadings, at 12-14. Where “the
speaker is expressing a subjective view, an interpretation, a theory, conjecture, or
surmise, rather than claiming to be in possession of objectively verifiable facts, the
statement is not actionableHaynes v. Alfred A. Knopf, In@ F.3d 1222, 1227 (7th Cir.
1993) (Posner, J.), citindgilkovich v. Lorain Journal C9 497 U.S. 1, 17-21 (1990).

Thus, for example, Ms. Barras’ statement that “[sJomeone inflated their resume to

12 See alsdefendant Jonetta Rose Barras’ Motion for Judgment on the
Pleadings, at 7-10, which shows in even greater detail that the factual statements in the
writings at issue were substantially true.

3 This certainly appears to be a significant change of position on plaintiff's part.
For example, Paragraph 75 of the complaint contains the single allegation that “Ms.
Barras stated that ‘Rosalyn Johnson... actually misrepresented her employment and salary
history.” One wonders why this paragraph was included if, in plaintiff's view, it was
“irrelevant” to her claims.
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get a job,” Complaint § 47, is analogous to a statement that a man left a poor woman for a
rich one “to get money,” which was an allegedly defamatory claidaynes But as
Judge Posner explained in that case, “[a]s for Luther’'s motives for leaving Ruby for
Dorothy, they can never be known for sure (even by Luther) and anyone is entitled to
speculate on a person’s motives from the known facts of his behavior. Luther Haynes left
a poor woman for a less poor one, and [defendant] Lemann drew a natural though not
inevitable inference.Haynes 8 F.3d at 1227. Itis “a natural ... inference” that a person
who submitted an inflated resume with a job application did so to get the job. Itis
likewise an entirely natural statement of opinion that a person who acted in that manner
acted unethically. And as for plaintiff's focus on Ms. Barras accusing her of “possibly
illegal misconduct,” the only statement alleged in the complaint that she can be referring
to is: “[a]Jnyone found to have provided false information to receive his or her
employment with the government can be terminated immediately and may be subject to
criminal prosecution, according to DC personnel laws.” Complaint § 71. That is
certainly a true statement of fact. The Inspector General’'s Report, filed with the
DCWatch Defendants’ motion to dismiss, quotes the D.C. employment application form
that plaintiff was required to sign as containing the following language:

| understandhat a false statemenbn any part of my applicationmay be

groundsfor not hiring me, or for firing after| beginwork (D.C. Official

Code8 1-616.51et seq.)(2001).1 understandhat the making of a false

statemenbn this form or materialssubmittedwith this form is punishable

by criminal penaltiespursuantto D.C. Official Code 8§ 22-2405et seq.

(2001).
DCWatch Mot. Dismiss, ExhibA at 26. The complaint does not allege that Ms. Barras

stated that Ms. Johnson had committed a crime. The complaint alleges that Ms. Barras

stated that a person “found to have provided false information to receive his or her
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employment with the government . . . may be subject to criminal prosecution.” If Ms.
Johnson was disturbed by that statement, it is not Ms. Barras’ fault, and certainly not the
DCWatch Defendants’ fault. The statement is not actionable because the First
Amendment shields both true statements of fact and statements of opinion from creating

liability.
CONCLUSION

For the reasons stated above and in the motion to dismiss, the DCWatch
Defendants’ motion should be granted, and all claims against defendants Gary Imhoff,
Dorothy A. Brizill and DCWatch should be dismissed with prejudice.

Respectfully submitted,
/sl Arthur B. Spitzer

Arthur B. Spitzer (D.C. Bar No. 235960)
American Civil Liberties Union

of the National Capital Area
1400 20th Street, N.W., Suite 119
Washington, DC 20036
(202) 457-0800
artspitzer@aol.com

/s/ Marcia Hofmann

Marcia Hofmann (D.C. Bar No. 484136)
Electronic Frontier Foundation
1875 Connecticut Avenue, N.W., Suite 650
Washington, DC 20009
(202) 797-9009
marcia@eff.org

June 15, 2007

14 The DCWatch defendants also adopt by reference defendant Barras’ argument
that all of plaintiff’s claims must be dismissed as a matter of law. SeeDefendant Jonetta
Rose Barras’ Motion for Judgment on the Pleadings at 6-18. If the claims against
defendant Barras are dismissed, the claims against the DCWatch Defendants must also be
dismissed, as their alleged liability depends entirely on the actionability of her statements.
There is no prejudice to plaintiff in permitting the DCWatch defendants to adopt Ms.
Barras’ arguments in this reply, as plaintiff will have a full opportunity to respond to
these arguments in her opposition to defendant Barras’ motion.
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