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Purpose: To provide a complete su-bstitute'

Ir. R.3773
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ToamendtheForeignlntelligencesurveillanceActofl9TS
to establish a proceõure for authorizing certain acquisitions
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of foreign intelligence' and for other Purposes'

Referred to the Committee on and ordered to be

printed

Ordered to lie on the table and to be printed

AW,XUW,NT IN TIIE NATURE OF A SIJBSTrI.UTE INTENDED TO

BE PROPOSED BY MR. ROCXPTNLLER

Yizz 
ÐÆÞw

Inlieuofthemattefproposedtobeinsertedbytheamendmentofthe.Sena*ellouseof
Represenratiro ø tnå#ã.d-"ir"to" s"oåË'lo*ti'ät"Jortn"un' insert the following:

SECTIoN 1. SHoRT TITLE; TABLE oF CONTENTS.

(a)ShortTitle-ThisActmaybecited^asthe..Foreignl"t"!lic^?T"SurveillanceActofl9TS
Amendments ¡."t orzooã;-ài'to "FIse Amendments Act of 2008"'

O) Table of Contents'-The table of contents for this Act is as follows:

Sec.l.Short title; table of contents'

TITLE I-FOREIGN INTELLIGENCE SURVEILLANCE

Sec.lol.AdditionalproceduresregardingcertainpersonsoutsidetheUnitedStaæs.

sec.l.2.statement of exclusive means by which electronic surveillance and interception of

;ät" ;;unications maY be conducted'

Sec.l03.SubmittaltoCongressofcertaincourtordersundertheForeignlntelligence
Surveillance Act of 1978'

Sec. l04.Applications for court orders'

Sec.lO5.Issuance of an order'

Sec.106.Use of information' 
l
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Sec. lOT.Amendments for physical searches'

sec.l0g.Amendments for emergency pen registers and trap and trace devices'

Sec.lO9.Foreign inteil¡genee€ufr€i+anee+€u# Intelligence Surveillance Court'

Sec. 1 l0.Review of previous actions'

Sec. I I l.Weapons of mass destruction'

TITLE TI-PROTECTIONS

FORELECTRONICCOMMUNICATIONSERVICE
PROVIDBRS

Msec.20l.Proceduresforimplementingstatutorydefensesunder
th; FÑC" Inte[igence Surveillance Act of 1978'

Sec.202.Technical amendments'

TITLE ITI-COMMISSTON ON ffi

ñrBlucEN cE c oLLEcrroN, PRrvA-cJ

PROTECTION;;ND CHANGES IN INFORMATION

TECHNOLOGY
Sec.30l.Commission on lntelligence Collection'

Privacy Protection, and Changes in Information Technologr'

TITLE TV-OTTIER PROVISIONS

Sec.40l.SeverabilitY.

Sec.402.Effective date'

Sec.403.RePeals.

Sec.404.Transition Procedures'

TITLEI-FOREIGNINTELLIGENCESURVEILLANCE

sEc. 101. ADDITIONAL PROCEDURES REGARDHO"

ä*:,ÀÑ,ilENSONS OUTSIDE TTIE LTNITED STATES'
I oeleæ¿:5nnæ8
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(a)InGeneral.-TheForeignlntelligenceSurveillarrceActoflgTS(50U.S.C'180letseq.)is
amended-

(1) bY striking title VII; and

(2) by adding after title VI the following new title:

..TITLE VII-ADDITIONAL PROCEDURES REGARDING

CERTAINPERSONSOUTSIDETFIEI-]NITEDSTATES
..SEC. 701. DEFTNITIONS.

..(a)InGeneral.-Theterms.agentofaforeignpower',..AttorneyGeneral',.contents',
.elect¡onic surveillance,, 

.foreign inælligence in?oilation" 'foreign power"-:d*mizatio*

pr€€€dü,* ,person,, .ú"^iä !o,"s', aãd 'U"itJ St"i* plrron'iave ttre meanings given such

rcrms in section lOt, excep as specifically provided in this title'

"(b) Additional Definitions'-
..(1)CoNGRESSIoNALINTELLIGENCEcoMMfTIEEs.-Theterm.congressionalintelligence

committees' means-

"(A) the Select Committee on Intelligence of the Senate; and

"(B) the Permanent Select Committee on Intelligence of the House of

RePresentatives'

"(2) FoREIGN INTELLIGENCE SIJRVEIITANCE couRT; couRT'-The terms 'Foreign

Inteltigence sr*"ìirã"" õourt' and 'cooii*"* the court established by section 103(a)'

..(3)FoREIGNINTELIIGENCESURVEIIIANCEcoI'JRToFREVIEW;coURToFREvIEw._The

terms 
,Foreign Intelligence surveillance ö;;; R""iew' and 'court of Review' mean the

court establiihed by section 103(b)'

"(4) ELEgTRoNIc coMMUNIcATIoN SERVICE PRovIDER'-The term'electronic

com'munication service provider' means-

"(A) a telecommunications carrie-r' as that term is defined in section 3 of the

Communications Act of 1934 (47 U'S'C' 153);

"@) a provider of electronic communication service' as that term is defined in

section 2510 0f title 18' United states code;

"(C) a provider of a remote computing service' as that term is defined in section

271ì of title 18, United States Code;

"(D) any other communication service provider *-1:-11,1"""ss to wire or electronic

communicationseitherassuchcommunicationsaretransmittedorassuch
communications are stored; or

..(E)anofftcer,employee,oragentofanentitydescribedinsubparagraph(A)'(B)'

(C)' or (D)'

..(5)I¡¡reu-rcENcEcoMMI'JNlTY.-{heterm.intelligencecommunity'hasthemeaning

given the t"r* í" ,*iiãn S(+) of th" N"ii""J i*"¡t/ect of 1947 (50 U'S'C' 401a(4)'
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I..SEC.TYL.PROCEDURESFORTARGETINGCERTAIN
2PERSONSOUTSIDETTIEUNITE,DSTATESOTHERTHAN
3 UNITED STATES PERSONS.

4*(a)Authorization-Notwithstandinganyotherprovisionoflaw,pursuanttoanorderissued
s in accordance *irir"Ur""ii"n (iX3) o, ã ¿et'ermination under subsectìon GXIXBXii)' the

6 Anorney General #"*öäó;árN"ir""ir"'i"'Çi": tll 
t*orizejointlv' 

for a period of

7 up to 1 year rro* tt 
" "m"ctive 

date of the authori zanon,the targeting of persons reasonably

8 believed ro ¡" r*"rJ-¿-ou,riã",¡" United 51]d t" acquire forergn intelligence information'

9 "G) Limiøtions'-An acquisition authorized under subsection (a)-

10 "(l) may not intentionally target any person known at the time of acquisition to be

11 located in the United States;

!2"(2)maynotintentionallytargetapersonreasonablybelievedtobelocatedoutsidethe
13 united states if the purpose 

"¡ ",¡ql"drition 
is inorder to tårget a particular' known

L4 person reasonably Uãtievø to be in the United States;

15..(3)maynotintentionallytargetaUnitedStatespersonreasonablybelievedtobelocated
15 outside the United States;

L7 "(4) may not intentionally acquire any communi"ulgl ut-to which the sender and all

18 intended recipients are known ur rt 
" 

rir* of the acquisition to be located in the united

19 States; and

20..(5)shallbeconductedinamannerconsistentwiththefourthamendmenttothe
t; Constitution of the United States'

"(c) Conduct of åeqgisiti€a=_Afi Acquisition'-

*(1)INcBxnn¡r,.-Anacquisitionauthorizedundersubsection(a)maybeconducted

onlY in accordance with-
r€)-e..(A) the certification made.bv T: AjlÎTlî Î^::ffiH::e)-e"(A, flle csruuçauvtr ¡r¡suv vJ -'- ------ 

*i@
bf atìonal Intelligence @ - r ^- -^ .,*+r. orr¡canrinn f ol: andì'J*"ã*"" with zubsection G); and

;;;JJG submitted in accordance with

subsections (d) and (e)'
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** 15)"(2) coNsrRucrloN'-Nothing in titte I of this Act shall be construed to

require an application'""J* r*Ar" lM foi an acquisition that is targeted in accordance

with this section at a person reasonably believed tå be located outside the united states'

"(d) Targeún g Procedures'-

"(1) REQUIREMENTTo npop'r'-The Attorney General' in:onÏl::1on with the Director

of National lntelligen;; sf,ãluOop, *geting piocedures that are reasonably designed to

ensure that any 
""quir'iion "uttlor¿ø 

u-nd", ,obr""tion (a) is limited to targeting persons

reasonably believed ," î" i".""i 
"utside 

the Uni*O Staies and does not result in the

intenrional acquisitioi;;;;;;r-"nication as to which the sender and all intended

4
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recipientsareknownatthetimeoftheacquisitiontobelocatedintheUnitedSøtes.
..(2)JUDICIALREVIEw._Theproceduresrequiredbyparagraph(1)shallbesubjectto

¡uAiàid review pursuant to subsection (i)'

"(e) Minimization Procedures'-
*(1)REQUIREMENTToADoPT._TheAttorneyGeneral,inconsultationwiththeDirector

of National lntelligenà siãfl uAopt minimizæi'on procedures that ferae'"fui+i€n'-

meet the definition of minimization

procedures un¿", ,ãitiåiión or section áor(¿), as appropriate, for acquisitions

authorized under subsection (a)';-aad

r¡ngerseetien¿gff)-
..(2) Juucrar-REvrEw.-The minimization procedures required by paragraph (1) shall be

,uU¡ä to judicial review pursuant to subsection (i)'

"(f¡ Guidetines for Compliance With Limitations'-

..(1)REQUIREMENTToADoPT.---:TheAttorneyGeneral,inconsultationwiththeDirector

ofÑuíionui Intelligence, shall adopt guidelines to ensure-

"(A) compliance with the limitations in subsection (b); and

"(B) that an application is f1!ed under section 104 or @
section 303, as ffi;"eti-ate;if required by any other section sf this AcL
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,<3t*Q)Tn¡rn.¡n.Ic._TheDirectorofNationallntelligenceshallestablishatraining

prosramforappropriateffi;ãt-h"'",:l]iq"::1":111:,H^1""*'#"toensurethat
ffi ?'J.#i":"íöäï;il; paragraph ( lj are properlv implemented'
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susMrssroN oF GUIDELINFS.-The Attorney General shall submit provide the guidelines

adopted pursuant to paragraph (l) to--

"(A) the congressional intelligence committees;

"(B) the €ommittees Committee on the Judiciary of the Senatc;

..(C)theCommitteeontheJudiciaryoftheHouseofRepresentativesan'*the-

Senaæ; and

{€)*(D) the Foreign Intelligence Surveillance Court'

"(g) Certification.-

"(l) IN GENERAL.-

15

t7

18

Director of National Intelligence
shall Provide

to the Foreign l"t"uig*"" surveillance court, unãer oath, a written certification-æ-

@
"(B) Emergeney autherizatien= S and any supporting affidaviÇ under seal' in

accordance with this subsection'

,,@) Tnrmc oF SLBMISSToN TO THE COURT'-

6'(i) IN cENERAI .-Except as provided in clause (ü)' the Attorney General

and DirectorutÑrtrrJiltuuii"o"" shall provide a copy of a certification

made under th. ";br*tñ 
to tñ" Foreign intettigence surveinance court

ñ;; to ttt" initiation of an acquisition under subsection (a)'

"(ü) Excrrrrox.-If the Attorney General and the Director of National

Intelli gence determine that

#tlr""" ,nñ¿ bL immediate implementation of the

authorization ""å-;i;d*t 
not permit the @

issuance 
"f - "rä;;-";J;ìio 

suurecrion (i)(3) prior to the i''ftiarit*ef+t

ae$isiri€É impb;;"i;til; of the authorization, the Attorney General and the

DirectorofNationallntelligencemayauthorizetheacquisition-andshallsubmitto
the Foreign lrrrdiË;;S;ä"itm"ó Court a certification, including the

determinatioo unã", this subsection, as soon as possible but in no event more

,tt* Z Ouyt after such determination is made'

"(2) REQUrREMexrs.-A certification made under this subsection shall-

"(A) anest that-
"(i) there are reasonable procedures in place that hare bee-n approved or

submined f* ;;;;ä'i"I,fr" f"*rg" iotr[ig"o"" Surveillance Court' for

determining that tie acquisition authorized under subsection (a)-

"(t) is ta¡geted at persons reasonably believed to be located outside the

United stat'i
@;and

6
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"@) does not result in the intentional acquisition of any communication as

to which the sender 
"n¿ 

iiini"nàä'1'ni"nt"'," llÎT^ffi;j1ltån

"(ii)euidelineshavebeenadoptedìn"::-ïd,ÏT-î:t:-î:"1ïjläÍ?'ï"it'H:

"";I'ì#:i'ffi 
',#ìt"#ffi "î'ffi ü''"'(tl,T:1"""-iì:ïthataPPrications

iJF"ä;.:; ,"";; ro4;;'""tion 303' ir required bv this Act;

16

L7

18

19

"(iii) the minimization procedures to be used with respect to such acquisition-

"(Ð meet the definition of minimizati.on Or.oce!1rettl9:::îj"n 101(h)

or section 301(Ð"æ, as appropriate; and

"(If) have been approved by, or submitæd te for approval by' the

noràign Intelligence Surveillance Court;

"(iv) the procedures and guidelines t*t* to in clauses (Ð' (iÐ' and (iii) are

consistent with the requirements of the fourth aÀendment to the constitution of

the Uniæd States;

"(v) a signifrcant purpose of the acquisition is to obtain foreign intelligence

information;

"(vi) the acquisition involves obøining-the foreign intelligence information

from or with tt e assist-i" or * 
"1""t'oñi" "ot*uï"^tioniervice 

provider; and

"(vii) the acquisition complies with the limit¿tions in subsection (b); and

"(B) be supported, as appropriate' by the affrdavit of any appropriate official in the

area oi national securitY who is-
"(i) appointed by the President' by and with the consent of the Senate; or

"(ii) the head of an element of the intelligence community; and

"(C) include-

"(i) an effective date for the authorization that is between 30 and 60 days from

tn" ìïUrrrirrion of the written certification to the court; or

"(ii) if the acquisition has begun or \¡fil+b€1gin-in the effective date is less than

30 days from the J;ñ;r"" of"the written certification to the court-

"(Ð the date the acquisition began or the effective date for the acquisition;

"(If) a description of why initiation of the

acquisition f ,Iöiäin iil fu 3,0 davs ftom the submission of the

t"titt"n certification to the court; ancl
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"1* 
States and the Attorney General' in

;å-rJ;ñ,t;; iith th; Director of National Intelligence'

{Ð+€vie¡¡/_+..(6)REvE\ry._Thecertificationslthi#ed"ttfswnt{orequiredby
this subsection shall n" t'iU¡* t" ¡udicial review pursuant to subsection (i)'

"(h) Directives and Judicial Review of Directives'-

"(1) Aurnonrrv.-With respect to

6/13/2ooq
l1:34 AM

implementation of the authorization'

r(3)*(3) CHANGE n'l EFFEcrrvE DATF--The Attorney General and- the Director of

Nationallntel|igencemayadvanceordelaytr'""r""a""datedescribedinparagraph
(2XC) by amending thelertification pursuant to subsection (Ð(c) to include the

Iíùliãúr" t"quireirents of paragraph (2Xc)'

.,(4) LrvrnnUON.-A certification made under this subsection is not required to identify

the specific facilities, places, premises' o'ptp"'ry at which the acquisition authorized

"r¿äi 
tlUt*tion (a) *ilt U" directed or conducted'

@'(5) MaNïENÀNCE oF cERrrFIcArroN'-The

^rr^ñêr' 
lìcnerel shall ftansmit maintain a copy of a certification r-nad3.unde1 
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to--
"(A)immediatelyprovidethe.Governmentwithallinformation'facilities'or

assistance necessary to accomplish *," *quiriiion authorized in accordance with this

section in a mannei that will protect the secrecy of the_ acquisition and produce a

minimum of interference witir ttre services itræ suctr electronic communication service

pä"iã"t it providing to the target of the acquisition; and

"(B) maintain under security procedures approved fy th: A'-':-T^:y General and the

Director of National Intelligence uny r""ord, åoncerning the acquisition or the aid

furnished rt u,.u"t, 
"iä"åírc "ortti"nication 

service piovider wishes to maintain'

"(2) CoMPENsnnoN.-The Government shall compensate' at the prevailing rate' an

electronic communication ,"*i"! p.ovider for providiing information, facilities' or

assistance pursuant to paragraph (l)'

"(3) RrmnsPFRoM
LraBrlrry.-No "uur" 

oiã"rion shall lie in any court against any electronic communication

service provider f", pr*ãi"g *v inror*utioo, iu"iiiri"i, or assistance in accordance with a

áir""tiuä issued pursuant to paragraph (1)'

..(4) CHALLENGING OF DIRECTIVES.-

"(A) AUTHoRITY To cHALLENce''-An electronic communication service provider

receiving a direcrive issued pursuant to p"rugt;ût (l) may challenge the directive by
Neted:512næ8


