
From:
Sent:
to:

Subject:

9l!9n, Matthew E@usdoj.govl
Friday, October 19,2007 6:01 PM

lf&sscr.senate. gov, warnsrern, Á,ennern prrsD,¡;

-

2.5 issue

Demers, John (NSD); Eisenberg,

NSD¡ 321

Exemption 6

Jack - We are working on getting you information on our 2.5 practice. A quick look revealsthat about one-third of the AG-approved requests this year wòu1d not have met the FISAdefinition of an agent of a forej-gn power (as requj-red in the bill-) -- the probJ-em is FISAsection 1801(b) (1) (a). tùe can talk more this weekend or Mondav about vour other suestions.



Demers, John

From:
Sent:
to:
Subject:

Attachments:

Livingston,J(lntel|igenc"l[ossci.senate'9ov]
Tuesday, November 27,2002 1:09 pM
Demers, John (NSD)
RE. Emailing: Proposed RockefellerBond Managers Amendment 11 26

Proposed RockefellerBond Managers Amendment I I 26(redline).wpd

Exempüon 6

Proposed
ckefelþrBond Manar

hlhat do vou think of

-----Original Message-----
From: Demers, John (NSD) [mailto:

these modifications to vour version?

usdoj . govl
Sent: Tuesday. November 21, 2OOj Fffi
To: Livingston, J (fntel_ligence)
subject: EmaiJ-ing: Proposed Rockeferl-erBond Managers Amendment 17 26

<(Proposed RockeferlerBond Managers Amendment 71 26.wpd>> Jack,

Attached is a first crack at a re-draft. rt is stiÌL being reviewed byfoLks here and outside the Department so we may have additlonal- changes.

Let me know if you have questions.

Thanks,
John

The message is ready to be sent with the foLlowinq fire or Link
attachments:

Proposed Rockefel_lerBond Managers Amendment j,I 26

Note: To protect against computer viruses, e-mail- programs may prevent
sending or receiving certain types of fil-e attachmänts. check your
e-mail- security settings to determine how attachments are handled.

NSD 328



Demers, John

I
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From:Livingston,J(lnte|ligenc"l[ossci'senate.govJ
Sent: Friday, November g0,ZOOZ 12:00 pM

To: Demers, John (NSD)

subject RE: Here's the latest draft for our meeting in a few minutes Exemption 6
still waiting on Leg counsel. I stayed late to give her all the changes. she started on them this morning. l,m
hopeful that l'll have something soon. As soon as I get it, I will fonvard it to you (unless it comes during our
afternoon meet¡ng).

9/2s/2008

NSD/ 
330



Demers, John

From:Livingston,J(|ntelligence)[@ssci.senate.gov]
Sent: Friday, November 30,2007 S:41 pM

To: Demers, John (NSD)

Subject: RE: New amendment is attached (EAS07D01.xml)

No big deal. Actually, you can use the thread to make sure I made all the changes we discuss.f,xemdion 
6

From : Demers, Joh n ( N SD ) lru itto I=o usdoj. gov]
Sent: Friday, November 30,2007 5:40 pM

To: Livingston, J (Intefligence)
Subject: RE: New amendment is attached (EAS07D01.xml)

well, I fonvarded it with the thread but only in DoJ. I think Ben's taking care of the lc.

5:ä'å'å'#,i"&"',Hfi[:%î"][]1';"pssci'senate'eovl
To: Demers, John (NSD)
Subject: RE: New amendment ís attached (EAS07D01.xml)

lf it's not too late, try to forward it without the message thread. Thanks.

From : 
_Demers, John (NSD) [mailto :IOusdoj.gov]

Senh Friday, November 30,2007 S:Sg ptq

To: Livingston, J (Intelligen.");I
Subject: RE: New amendment is attad¡ed (EASO7DOl .xml)

Great. Thanks Jack. I belíeve thís will give us something we can say we like better (though still oppose in
principle).

Frcm:Livingston,J(Inte||igence¡¡maitto:f@ssci.senate.9ov]

To: Demers, John (NSD);

07D01.xml)

Here is the leg counsel version of fixing the 2.5 version.

Sent from my BlackBerry Wi¡eless Device

--- Original Message ----

i::ir"t'ñi,',å'.tfiåffi -tföcounser)'Úsrc'senate'gov>
Sent: Fri Nov 30 14:19:54 2007
Subjecr New amendment is aüached (EAS07D0l.xml)

Please let me know if you have additional edits for me.

9/25/2008

NSD,
33t



Fw: New amendment is attached (EAS07D0I.xml)

Thanks.

---Original Message---
From: LivÍngston, J (Inrelligence) lmaillar

Senf Friday, November 30,2007 12:25 pM
To: Easley, Stephanie (Legis Counsel)
Subjecfi RE: New amend¡nent is attached @AS07C97.xml)

Stephanie,

1¡r¡ c-ha1ce thls might be ready before l:00? tVe have a FISA meeting with
SJC, SSCI, DOJ, and the IC then, and it would be nice ro share rexr.
Thanlc.

Jack

---Original Message----

To; Livingstor¡ J (Intelligence)
Subject RE: New amendment is attached @AS07C97.xrnl)

Ok. I'il work on these tlis moming.

Thanks.

Page 2 of6

November 30, 2007 9:00 AM

-*-Original Message----
From: Livingston, J (Intelligence¡ lmailto:I@ssci.senate.gou¡

Sent Thursday, November 29, 2007 9:41 pM
To: Easley, Stephanie (Legis Counsel)
Cc Rice, K (Intelligence); Tucker, L (Intelligence)
Subjecf RE; New amendment is attached @AS07C97.xml)

Okay, I just got back from DOJ, and it appears tJrat we have a larger
than expected number of edits. Working offof EAS07C99, here tÍ.y *",
Page 3, line I, strike "su¡veillance', and insert ',acquisition"
Page 3, line 5, stike "have reûuned to" aud inserti'be in"
Page 3, line 7, strike "surveillance" and insert "acquisition"
Page3,line 8, strike "an order under Title I of thiJAct is obtained,,
a¡d insert "authority is obtained pursuant to this Act,'
Page 3, line 15, sûike "subsection (a),' and insert "fhis subsecfion,'
Page 3, line 19, strike ',elecûonic surveillance" and insert
"acquisition"
Page 3, line 20, strike "declaration containing a,,
Page 3, line23, strike "elecEonic surveillance" and insert
"acquisition"
Page 4,line 8, stike "electronic surveillance', and insen
"acquisition"
Page 4, line I 0, sEike "su¡veillance,' and insert "acquisition,'
Page 4, line I 3,.stike "[and, if applicable section :ô t 1+¡1' and insert
"or section 30 1(4)"
Page 4, line I 7, strike "surveillance" and insert,'acçisition"
Page 4, line 20, strike "electonic surveiltance" and-insert
"acquisition"
Page 5, line 5, strike "elechonic surveillance" and insert

9/25/2008



Frv: Nerv amendment is attached (EAS07D0l.xml)

"acquisition"
Page 5, Iine 13, strike "electronic surveillance,'and insert
"acquisition"
Page 5, Iine 18, srike "electronic surveillance,' and insert
"acquisition"
Page 6, line 3, strike "and, if applicable,,'and insert ,'or"

PageT,line 5, strike "and, if applicable," and insert,'or,'
Page 7, Iine 9, remove brackets
Page7,line I2, strike "Directives" and insert "Di¡ections,'
Page 7, line 13, strike "elecûonic surveillance" and insert
"acquisition"
Page7,line I7, strike "communication" and insert "communications"
Page 7, line 21, strike "electronic surveillance" and insert
"acquisition authorized under this subsection,"
P age 7 . lne 22, strike "surveillance', an d insert "acquisition "
Page 8. line l, strike "munication" and insert',¡nunicatiolrs"

fage 8, line 4, sû-ike "providers" and insert "provider"
Page 8, line 6, strike "elec-honic surveillance" and insert
"acquisition"
Page 8, line 8, strike "comn:urication', a¡ld insert ,'communications"

Page E, li¡e ló, srrike "paragraph (3)" and insen ,'this paragraph"

I{mmm. The closer this provision t¡acks to the current FISA enrergency
request language, the easier it will be for me to sell.
Page 8, strike line 25 through page 9, line 14 and insert ',reasonably
determines that--(A) an emergency situation exísts with ,esp"ct to ibe
acquisition of foreign intelligence infomration, to include the
acquisition of stored elecfronic communications, witbin the United
States to target a United States person reasonably believed to be
located outside the United States before an order autlrorizing such
acquisition c¿n with due diligence be obtained; and (B) the iacrual
basis tbr issuance ofan order under this subsection to approve such
acquisition exists; he may authorize the emergency acquisition if a
judge lnving jurisdiction under section 103 is informea Uy ttre Attorney
General or his <Iesignee at the time of such authorization that the
decision has been made to conduct such acquisition and ifan application
in accordance with this subsection is made to thar iudee as soo; as
practicable, but not ¡nore tlran 168 hours aft.er the Âttõr,r.v General
authorizes such acquisition. "

Page 9, line 17, strike "ernployment of electronic surveillance" and
insert "acquisition"
Page 9, line 23, strike "electonic surveillance" and insert
"acquisition"
Page 9, line 24, strike "surveillance" and insert,,acquisitiou,'
Page 10, Iine 6, strike "elechonic surveil-lance,'and insert
"acquisition"
Page 10, line 8, strike "surveillance,'and insert "acsuisition"
Page 10, line 9, strike "surveil-lance" and insert "acquisition',
Page 10, line 17, strike "sur-veillance" and insert,'aCquisition"
Page 10, strike lines 24 through page ll, Iine 13.
Page I 1, line I 8, st¡ike "a directive" and insert "an order or requcst
for emergency assistance"
Page I l, line23, remove brackets
Page 12, line l. strike "(4) not later than 7 days after the issuance of
such decision." and insert "(4)."
Page 12,line 15, strike "Acquisition Outside the United Srates" and
insert "Other Acquisition"

Page 12, line 20, strike all after "In General.-,, through page 13, line
4 and insert "Acquisition by electronic, mechanical, or othãr

9/25/2008
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Fw: New amendment is attached GAS07D0l.xml)

surveillance device may not intentionally target a United Stares person
reasonably believed to be located outside the United States to acquíre
the contents of a rvi¡e or radio communication sent by or intended to be
received by that United States person under ci¡cumstances in rvhich a
person has a reasonable expectation of priracy and a rva¡rant rvould be
required for larv enforcement purposes if the tectuique rvere usecl inside
the United States, unless the Foreign Intelligence Surveillance Cou¡t
has e,ntered an ex parte order pursuant to pa.ra$aph (3). The Foreign
Intelligence Surveillance Court shall havejurisdiction ro enter such
order pursuant to paragraph (3)."

Page 13, strike line 6 and all that follows through line 25 and insert
"(i) Moving or Misidentified Targets.-ln the event,'
Page 14, line 2. strike "have retumed to" and insert "be in"
Page 14, line 5, strike "an orde¡ under title I of this Act is obtained"
and insert "authority is obtained pursuant to this Act,'

Page 14, after line 10, i¡rsert new clause (ii) Applicability.-lf the
acquisition constihttes electronic surveillance tareetine a United
States person reasonably believed to be located o-utsi¿õ the United
States to acquire fbreign intelligence informa¡ion, to include the
acquisition of stored elecûonic conrmunications, rvhen acquisition is
conducted within the United States, the procedures in subsection (a)
shall apply.

Page 14, line 13, st¡ike "sub-section (a)" and insen "this subsection',
Page 15, line 6, strike [and, ifapplicable sec-tion 301(4)] and insert
" or section 301(4)"

Hmmm. I think we have to go back to the language similæ to the
original fornrulation here for the order. Your fonnulation has the cou¡t
authorizing the acquisition. We can't have the Court actually
authorizing acquisitions in this context, because the means of
surveillance might violate the laws of some foreign country. Thus, the
Court can only issue an order stating tlìat the required elements have
bee¡r met.

Page 15, line 19, strike "Upon an application', and all that follows
through line 24 and insert "lf, upon an application made pursuant to
paragraph (2), the Foreign Intelligence Surveillance Court finds that--"
Page 16, line 13, stike "rvith" and insert "rvith respect to their
dissemination provisions,"
Page 16, snike linc 15 and inse¡t "or section 301 (4); it shall issue an
ex parte order so stating."
Page lT,line 13, strike "proposed minimization procedures required
under subparagraph (A)(ii)" and insert "minimization procedures
applicable to dissemination of information obtained through an
acq uisition under this subsection "
Page 17, line 16, strike "and, if applicable," and insert "or"
Page 17, Iine 20, remove brackets
Page 17, ltne23, strike all through page 18, Iine I and ìnsert "(D)
Duration.--An order under this"

Page 18, sFike line I I through line 23 and insert "reasonably
detennines thaf-(A) an emergency situation exists with respect to the
acquisition of foreign intelligence infonnation, to include the
acquisition of stored electronic communications, to target a United
States person reasonably believed to be located outside the United
States before an order authorizing such acquisition ca¡ with due
diligence be obtained; and (B) the factual basis for issua¡rce of an

Page 4 of6
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Fw: New amendment is attached (EAS07DOlrünl)

order under this subsection to approve such acquisition exisb; he may
authorize the emergency acquisition if a judge having jurisdiction under
section 103 is informed by the Attorney General or his designee at the
time of such authorization that the decision has been made to conduct
such acquisition and if an application in accordance with this
subsection is made to thatjudge as soon as practicable, but not more
than 168 hours afrer the Attorney General authorizes such acquisition."

Page20, strike lines 7 through line 20.
Page20,line 23, remove brackets
PageZl,line l, sfike "(4) not later than 7 days after the issuance of
such decision." and insert "(4)."

I think that's all of them. (Kathleen, feel free to chime in if I've
missed anything.)

I imagine that there will be some modifications to this text after we
negotiate with Mike, but it's my hope that this will largely be
acceptable to them. Ifyou have time once you've finished with this, it
might be good to have this rext cut and pasted into EAS07C96 (substitute
Managers'Amendment) starting on page 25 andgoing through page 39.
Thanlc.

Jack

Counsel)

Sent: Thursday, November 29,2007 4:23PIs.f:, L.v I vLrLvvL -r ,

To: Livingston, J (lntelligence)
SubjecÍ RE; Ncw amendment is attached @AS07C97.xml)

A new version is attached for your review @AS07C99.xml).

Thanks.

Stephanie

---Original Message----
From: Livingston, J (Intelligence) [mailt

Senfi Thursday, November 29,2007 3:14 pM
To: Easley, Stephanie (Legis Counsel)
Subject RE: New amendment is attached @AS07C97.xml)

Here is another redline/strike out with edits for EAS07C97. This is the
v9r-sio1 I'm taking to DoJ for comment. Hopefully, there won't be many
edits afrer that. I apologize for submitting it itr this forrrat. If I
had more time, I'd give you the standard pagelline references. Thanks.

From: is Counsel)

Sent Thursclay, trlõvem6-er 29,2007 l:34 PM, - .Y r v¡{vvL 
-¿,

To: Livingston, J (Intelligence)
Subject: New amendmenr is attached @AS07C97.xml)

Here it is. Let me knos if you have questions or edits.

Thar¡l$.

Page 5 of6
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Fw: Newamendment is attached (EAS07D0I.xnl)

Stephanie

Page 6 of6
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Re: New amendment is attached @AS07D0I.xml)

Demerc, John

Page I of6
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From:Livingston,J(|ntelligenc"l*ssci.senate.gov]
Sent: Monday, December 03, 2007 11:S1 AM

To: Demers, John (NSD)

Subject: RE: New amendment is attached (EAS07D01.xml)

l've found a few problems with our versíon (e.g., on page 19, line 7, I need to strike the words "for approval" and
change the "surveillance" on line 11 to "acquisition"). There are some others, but we can talk about them this
afternoon.

n6
From : Demers, John (NSD) [mailto:J@usdoj.gov]
Sent: Monday, December 03,2007 11:47 AM
To: Livingston, J (Intelligence)
SubjecE RE: New amendment is attached (EAS07D01.xml)

Nope. Just curious for when I talk to him.

9]lPtto

From:Livingston,J(Intel|igence¡¡maitto}ssci.senate.gov]
Sent: Monday, December 03,2007 9:21 AM
To: Demers, John (NSD)
Subject: Re: New amendment is attached (EAS07D01.xml)

Yes, but I haven't talked with him yet. I also sha¡ed it with Mlike and other SSCI lawyers. Is there a problem?

Sent from my BlackBerry Wireless Device

--- Original Message ---
From: Demers, John (NSD) .-usdoj.gov>
To: Livingston, J (Intelligence)
Sent Sun Dec 02 20:30:282007
Subject: Re: New amendment is attached @AS07D0I.:<rnl)

Have you sha¡ed this with Pelovsþ?

--- Original Message ---
From: Livingstoq J (Iftellig"n"") il@ssci.senare.gov>
To: Demers, John (NSD)
Sent: Fri Nov 30 17:,41:,002007
Subject: RE: New amendment is attached @AS07D0l.xml)

No big deal. Actually, you can use the th¡ead to make sure I made all the changes we discussed.

t.

d
9/2s/2008

NSD 334



Re: New amendment is attached (EAS07D0l.xml)

----ungrnal Message---
From: Livingston, J (Intelligence) Imailto:

Page 2 of6
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Re: New amendment is attached (EAS07D0l.xml)

Senf Friday, November 30,2007 12:25 PM
To: Easley, Stephanie (Legis Counsel)
Subject: RE: New amendment is attached @AS07C97.xml)

Stephanie,

Any cåance this might be ready before l:00? We have a FISA meeting with
SJC, SSCI, DOJ, and the IC then, and it would be nice to share text.
Thanks.

Iack

---Original Message---

Senf Friday, November 30,2007 9:00 AM
To: Livingston, J (Intelligence)
Subjecl RE: New amendment is attached @AS07C97.xml)

Ok. I'll work on these this morning.

Thanks.

---Original Message--
From: Livingston, {Intelligence) [mailto:I@ssci.senate.gov¡

Sent: Thursday, November 29, 2007 9:41 pM
To: Easley, Stephanie (Legis Counsel)
Cc: Rice, K (Intelligence); Tucker, L (Intelligence)
Subject RE: New amendment is anached (EAS07C97.xml)

Okay. I just got back from DOJ, and it appears tlrat we have a larger
than expected number of edits. Working offof EAS07C99, here they are:

Page 3, line l, strike "surveillance" and insert "acquisition',
Page 3, line 5, strike "have reûrmed to" and insert "be in"
Page 3, Iine 7, sFike "surveillance" and insert "acquisitiou',
Page 3, line 8, snike "an order under Title I of this Act is obtained',
and insert "authority is obtained pursuant to this Act"
Page 3, line 15, strike "subsection (a)" and insert "this subsection,'
Page3,line 19, strike "elecüonic surveillance" and insert
"acquisition"
Page3,line 20, strike "declaration containing a"
Page 3, line 23, sFike "elecFonic surveillance" and insert
"acquisition"
Page 4,line 8, strike "elecEonic surveillance" and insert
"acquisition"
Page4,line 10, strike "surveillance" and insert "acquisition"
Page4,line 13, strike "[and, if applicable section 301(4)]'and insert
"or sebtion 30t(4)"
Page 4, line 17, strike "su¡veillance" and insert "acquisition"
Page 4,line 20, stike "elecEonic surveillance" and insert
"acquisition"
Page 5, line 5, strike "elecüonic surveillance" and insen
"acquisition"
Page 5, line 13, strike "electronic surveillance" and insert
"acquisition"
Page 5, line 18, strike "electronic surveillance,'a¡d insert
"acquisition"

Page 3 of6
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Re: New amendment is attached (EAS07D0I.xml)

Page 6, line 3, sfrike "and, if applicable," and insert,'or"
Pa-ee 7, line 5, strike "and. if applicable," and insert "or,'
Page 7 ,line 9, remove brackets
Page 7 ,llur,e 12, strike "Directives" and insert ,'Directions"

PageT,line 13, strike "electronic surveillance', and insert
"acquisition"
Page 7, Iine I 7, strike "co¡nmunication" and insert',communications"
PageT,line 21, strike "electronic surveillance', and insert
"acquÍsition authorized under this subsection,"
Page 7, ll.r,e 22, strike "surveil lance" and insert "acquisition"
Page 8, li:re l, st¡ike "munication" and insert "munications,,
Page 8, line 4, strike "providers" a¡rd insert "provider,'
Page 8, line 6, strike "elec-tronic suryeillançe" and insert
"acquisition"
Page 8. line 8. strike "communication" and insel ncommunications"

Page 8. line 16. strike "paragraph (3)" and inserr ',this paragraph',

Hmmm. The closer this provision tracks to the current FISA emergency
request language. the easier it will be for me to sell.
Page 8, strike line 25 through Page 9, Iine 14 and inseft "reasonably
determines that--(A) an enìergency situation exists rvith respect to tle
acquisition of foreign intelligence information. to include the
acquisition of stored elect¡onic cornmunications, rvithin the United
States to target a United States person reasonably believed to be
located outside the United States before an order authorizing such
acquisition can with due diligence be obrained; and (B) the factuai
basis for issuance of an order under this subsection to approve such
acquisition exists; he may authorize the emergency acquisition if a
judge having jurisdiction under section 103 is informed bv the Attomev
General or his designee at the time of sucb authorization íttat tt 

"decision has been lnade to conduct such acquisition and ifan application
in accordance rvith this subsection is made to that iudee u, ,oon'as
practicable, but nof, more than 168 hours after the ,tnã*.y General
autt¡or¡zes such acquisition. "

Page 9, line 17, strike "employment of electronic surveillance,' and
insert "acquisition"
Page 9, line 23, strike "electronic surveillance" and insert
"acquisition"
Page 9, Ine24, sfrike "surveillance" and insert ,,acquisition"

Page 10, line 6, strike "electronic surveil-lance" and insert
"acquisition"
Page 10. line 8, strike "suryeillance" and insert ,'acquisition"

Page 10, line 9, srrike "surveil-lance', and insert',acquisition,,
Page 10, Iine 17, strike "sur-veillance" and insert ,'aCquisition,'

Page 10, strike lines 24 through page I l, line 13.
Page I l, line I 8. strike "a directive" and insert ,'ar¡ order or request
for emergency assistance"
Page I l, line 23. remove brackets
Page 12, line 1, snike "(4) not later than 7 days after the issuance of
such decision." and insert "(4)."
Page 12, line 15, süike "Acquisition Outside the United States" and
insert "Other Acquisition"

Page l2,line 20, strike all after "In General.-" through page 13. line
4 and insert "Acquisition by electronic, mechanical, o¡ othãr
surveillance device may not intentionally target a United States person
reasonably believed to be located outside the United States to acquire
the contents of a wi¡e or radio communication sent by or intendeá to be
received by that Llnìted States person under ci¡cumstances in tvhich a
person has a reasonable expectation ofprivacy and a warrant would be

9t2s/2008
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Re: Ner,,, amendmeirt is attached (EAS07D0l.xml)

required for law enforcement purposes if the technique rvere used inside
the United States, unless the Foreign lntelligence Surveillance Cou¡t
has entered an ex parte order pursuant to paragraph (3). The Foreign
Intelligence Surveillance Court shall have jurisdiction to enter such
order pursuant to paragraph (3)."

Page 13, stike line 6 and all that fotlows through line 25 and insert
"(i) Nfoving or Misidentified Targets.--In the event,'
Page 14, line 2, strike "have retumed to', and insert "be in"
Page I4, line 5. strike "an order under tirle I of this Act is obtained"
and insert "authoriry is obtained pursuant to this Act"

Page 14, after linc 10, insert nerv clause (ii) Applicabiliry.-lf the
acquisition constitutes electronic sun'eillance tareetins a Unitecl
States person reasonably believed to be located outsidã the United
Srates to acquire foreign intelligence information, to i¡clude the
acquisition of stored elect¡onic communications, when acquisition ís
conducted within the United States, the procedures in subsection (a)
shall apply.

Page 14, line 13, srrike "sub-section (a)" and insert "this subsection"
Page 15, line 6. strike [and, ifapplicable sec-tion 301(4)] and insert
" <¡r section 301(4)"

H¡nmm. I think we have to go back to the language similar to the
origilal formulation here for the order. your formulatÍon has the court
authoriziltg the acquisition. We can't have the Court actually
authorizing acquisitions in this context, because the means of
s]ìrveillance might violate the laws of sonre foreign country. Thus, the
Cou¡t ca¡ only issue an order stating that the required elements have
been met.

Page 15, line 19, strike "Upon an applicarion,' and all that follows
through line 24 and insert "IÇ upon an application made pursuant to
paragraph (2), the Foreign Intelligence Surveillance Court furds that--"
Page 16, line 13, strike "rvith" and insert "with respect to their
dissemination provisions, "
Page 16, srike line l5 a¡rd insert "or section 301(a); it shall issue an
ex parte order so stating."
Page 17, line 13, strike "proposed minimization procedures required
under subparagraph (A)(ii)" and insert "minimization procedures
applicable to dissemination of information obtained through an
acquisition under this subsection "
Page 17, line 16, strike "and, if applicable,,' and inseñ,,or"
Page 17, line 20, remove brackets
Page 17, line 23, sùike all through page l8, Iine I and insert "(D)
Du¡ation.-A¡ order under this"

Page 18, strike line I I through line 23 and inserr "reasonably
determines that--(A) an emergency situation exists with respect to the
acquisition of foreign intelligence information, to include the
acquisition of stored electronic communicåtions, to target a United
States person reasonably believed to be Iocated outsidethe United
States before an order authorizing such acquisition can with due
diligence be obtained; and (B) the factual basis for issuance of an
order under this subsection to approve such acquisition exists; he may
authorize the emergency acquisition if a judge having jurisdiction unãer
section 103 is informed by the Attorney General or hii designee at the
time of such authorization that the decision has been made to conduct
such acquisition and if an application in accordance with this

9/25t2008
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Re: New amendment is attached GAS07D0I.xml)

subsection is made to that judge as soon as practicable, but not more
than 168 hou¡s afterthe Attorney General authorizes such acquisirion."

Page20, strike lines 7 through line 20.
Page20,line 23, remove brackets
Page2l,line l, stike "(4) not later than 7 days after the issuance of
such decision." and insert "(4)."

I think thæ's all of them. (Kathleen, feel free to chime in if I've
missed anything.)

I imagine that there will be some modificatious to this text after we
negotiate with Mike, but ifs my hope that this will largely be
acceptable to them. If you have time once you've finished with this, it
might be good to have this text cut and pasted into EAS07C96 (substitute
Managers'Amendrnent) starting on page 25 and going through page 39.
Thanks.

Jack

---Original Message----
Counsel)

Sent Thrr ãy, Novembè r 29, 2007 4 :23 PM, L \e f vtrtev! -r,

To: Livingston, J (Intelligence)
Subject RE: New amendment is attached @AS07C9Z.xml)

A new version is attached for your review (EAS07C99.xml).

Thanl$.

Stephanie

---Original Message---

Page 6 of6

From: Livingston, J (Intelligence) [¡qa:itor

Sent Thursday, November 29,2007 3:l4PM
To: Easley, Stephanie (Legis Couusel)
Subject RE: New amendment is attached (EAS07C9Z.xml)

Here is another redline/strike out with edits for EAS07C97. This is the
version- Im,taking to DoJ for comment. Hopefirlly, there won't be many
edits after that. I apologize for submiüing it in this format. If I
had more time, Id give you the standa¡d page/line references. Thanks.

----Original Message-----
Counsel)

Subject New amenrtment is attached @AS07C97.xml)

Here it is. Let me knos if you have çestions or edits.

Thanks.

Stephanie

Sent TFursriãy, Ãiõvem5ér 29,2007, ..v t v.AvvL 
-t,

To: Livingsto4 J (lntelligence)

9/25/2008



Page I of I

Demers, John

Sent:

To:

From: Livingston, J (tnteiligenc"l tlOssci.senate.govl
Tuesday, December 04,2007 10:S4 AM

Demers, John (NSD)

Subject: FW:2.5

ljust sent this to the relevant players w/i sscl. Do you have any concerns, comments?

From: Livingston, J (Intelligence)
Sent: Tuesday, December 04,2007 10:53 AM
To: Davidson, M (Intelligence); pelofsky, Eric (Intelligence); Díckas, J (Intelligence)
cc: Rice, K (Intelligence); Healey, c (Intelligence); stazat<. Alissa (intelligenðe)
Subject 2.5

Eric and I had a productive discussion last night on the 2.5 issue. I think we're in agreement on many issues
(most of them being w¡th respect to subsection (b) [in mineJ and paragraph (2) ttn Eric,s]).

During our discussion, Eric fairly asked why we needed procedures different in subsection (a) [in mine] and
paragraph (1) [in Eric'sJ. At that time, I could only come up with two. I thought of two more this morning. Here
they are:

1) | think if s easier to solve the "offìcer, employee [or member] of a foreign power,, issue with a separate
set of procedures, rather than creating two definitions for agent of a forelgn power within Title l.

2') The acquisitíons authorized by Section 704 [in mine] and subsection (c) [in Eric's] involve both electronic
surveillance and limited physical search (e.g., stored electronic communication), so reference to only
Title I does not appear to suffice. Thís acquisition authority is a bit of a hybrid.3) unlike the proposed Section 704(al, neither Title I nor Title ilt of FISA contain a particutarized probable
cause requirement that the target of the surveillance must be reasonably believed to located outside
the United states. This makes sense, because FISA was never drafted to cover this sort of surveillance.4) lt's easier to reference the minimization procedure definitions in 101(h) and 301(4) ¡n a separate set of
procedures.

I thínk it's easier to develop acceptable procedures for this collection ¡n subsection (a) or paragraph (2)that it is
to attempt to revise Titles I and lll remotely from section 7o4 or subsection (c). I don,t think we should make
the changes in Title I or Title lll, because of their limited applicability. l'm going to go through the FlsA
application and order provisions again to see if there are other useful elements that could be added to improve
upon these section ToaÞl FlsA court orders better. lf you have any suggested additions, l,d appreciate your
input.

Thanks.

Exemplion 6

9/25/2008
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Page i of I

Demers, John

From: Demers, John (NSD)

Sent: Tuesday, December 04,2007 9:564M
To: 'Livingston, J (lntetligence)'

Cc: 'Rice, K (lntelligence)'

Subject: RE: Foreign Intelligence Information

No, I think it's good if ifs there.

Exernflíon 6

From: Livingston, J (Intelligence) [maitto:E¡ssci.senate.gov]
Sent: Tuesday, December 04,2007 9:55 AM
To: Demers, John (NSD)
Cc: Rice, K (Intell¡gence)
Su bject: FW : Foreig n Intel | ígence Information

ljust sent the following change to EAS07D01 to leg counsel:

On page t2,line 6, strike "Acquisitíon by''and insert "Acquisition of foreign intelligence information by''. lthink
that addresses at least part of Mike's concern.

From: Livingston, J (Intelligence)
Sent: Tuesday, December 04,2007 9:44 AM
To: 'Demers, John (NSD)'
Subject: Foreign Intelligence Information

For subsection (b) of our 2.5 draft (EAS07DO1), we do not tie acquisition to foreign intelligence information in
paragraph (lXA)' lfs difficult to work it into the current formulation because the f¡rst sentence is worded in the
negative to account for the "warrant would be required" language. This is essent¡ally your preferred language.
Did you leave out the reference to foreign ¡ntell¡gence information out on purpose? lf not, we need to find a
way to work it back in.

9/25/2008
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Re:2.5

Demens, John

Page I of I

Livingston,J(|nte|ligenc"l[ossci.senate.gov]
Tuesday, December 04,2007 8:12 PM

Demers, John (NSD)

Re:2.5

Yes. Call me if you can please. f Thanks.

Sent from my BlackBerry Wireless Device

---- Original Message ---From: Demers, John (NSD) 

-usdoj.gov>

To: Livingstor¡ J (IntelligenceF
Sent: Tue Dec 04 20:08:462007
Subject: Re: 2.5

Well, I would hate to be in a position where Eric's d¡aft is eæier to fix than yours if there are problems. Does your drafr now
cover all acquisitions for FII abroad where there is a reæonable expectation of privacy?

--- Original Message -----
From:LivingSton,J(IntelIig'o"")il@ssci.senate.gov>
To: Demers, Johrr (NSD)
Sent: Tue Dec 04 20:03:37 2007
Subject: Re:2.5

Yes. But ideally we wouldn't want to.

From:

Sent:

To:

Subject:

Exe¡npùbn6

Sent from my BlackBerry Wi¡eless Device

--- Original Message ---
From: Demers, John (NSD) <-reusdoj.gov>
To: Livingston, J (Intelligence)
Sent: Tue Dec 04 20:01:01 2007
Subjecl Re: 2.5

Is there a chance to do anything after it's been filed?

-- Original Message --From: Livingston, J (Intelligence)
To: Demers, Jobn (NSD)
Senfi Tue Dec 04 19:59:33 2007
Subject:2.5

Leg counsel prgbably won't have text for me sometime until tomorrow. I'll forward it to you wheri I get it. We won't have
much time to check it, because I'm getting the sense that they might want to file it tomorrow.

Sent from my BlackBerry Wireless Device

.senate.gov>

9/25/2008
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Demers, John fl o*(L)

-
From:
Sent:
To:
Subject:

Demers, John (NSD)
Wednesday, December 05, 2007 1:36 PM

]yoÐv¡-e=r rql'.uuv
Re: New amendment is attached (EAS07D01.xml)

We wil-I scan and send bv emaiÌ.

ôri ai n: I vo,.._ssage
From: Livingston, J ( Intel-l-igence )

To: Demers, John (NSD)
Sent: Wed Dec 05 13:16243 2001

sscr. senaLe. gov>

Subject: RE: New amendment j_s attached (EASO?DO1.xml)

ï'm stil--l- preparing for conference. r'd prefer to meet and get them if
arrange for a time when r can be standing by the fax. rf you have time
type them up, we've got the ti¡ne, Thanks.

From:Demers,John(NSD)[maiJ.to'Eusdoj.gov]
Sent: Wednesday, December 05, 2OOt-TaIT pM
To: T,ivinostnn .T lTnl'oì l inon¡a\r+¡.>ssv¡¡, v \¿r¡eç¿¿¿Ys¡¡uç¡i
Subject: RE: New amendment j_s attached (EAS07DO1.xml)

Jack,

&empüon 6

possible, or
to have someone

We wilL get your comments ASAP. f have made them on the draft. Can f fax them to vou?

John

5::i;i:ål:3::;:,":"j#::'à;:";ffi}1;1i.;;Essci'senate.gov]
To: Demers, John (NSD)
Subject: RE: New amendment is attached (EASO?DOl.xml_)

I think you've got time. We,re all_ focused
chance to work through the documents myself
me to fil,e something today, although f will

on Intel Auth right now. I haven't even had.a
yet. My only concern is that Bond might want
be recommending against that.

From:Demers'John(NsD)[mai1to:Eusdoj.gov]
Sent: Wednesday, Decernber 05, 200TaZ.õ9 pM
To: Livingston, J (Inteltigence)
Subject: RE: New amendment is attached (EASO7D01.xmÌ)

NSD
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Jack,

f{e may have sÍgnificant

Thanks,

John

cornments here that I'm working through now. What's the timinq?

From: Livingston,
Sent: Wednesday,
Tn. flomarc .Talrn

Subject: Fw: New

J (fntell-igence) [rnai-J-to:
December 05, 2007 '7:52 ANI
(NSD)
amendment is attached (EAS07D01.xmÌ)

Gssci . senate. govl

s Ic . senate . gov>

This came in late last night. I'lL start J_ooking at it soon.

Sent from my BJ-ackBerry WireJ_ess Device

.Original Message
From: Easley, Stephanie (Legis Counsel)
To: Livlngston, .I (Intelligence)
Cc: Rice, K (fnteIJ_igence)
Sent: hled Dec 05 00:08:08 2007
SubJect: RE: New amendment is attached (EAS07D01.x¡nL)

Two versions of your reguest are attached (EASO7D09.xm.l_ and
EAS07D11.xml-). One is cut and bite arnendments and the other is a stand
aLone bill' rf you go forward with the stand arone birr, you may wantto change to short and J-ong titles. rt wouLd be very confusing Lo have
multipJ.e bills with the same short title floating around.

r think r got all your changes. prease ret me know if r missedanything. f wj-lI look them both over again in the morning, but I wantedto get something to you in tine for your meeting.

Thanks,

Sionh¡ni a

-----Original Message-----
From:Living.ston.J(Inte1]-igence)[mai1to'Essci.senate.gov]

Sent: Tuesday, December 04, 200'7 9:52 AM
To: EasJ-ey, Stephanie (Legis Counsel)
Cc: Rice, K (Intel-ligence)
Subject: FIV: New amendment is attached (EASO7D01.xml)

Okay, how about this? On page 12, Iine 6, strike "Acguisition by" and
insert "Acquj-sition of foreign inteJ.lj_gence information by"

-----Original Messâge-----
From: Livingston, J (Intej_ligence)
Sent: Tuesday, December 04, 2001 9:50 AM
To: Easley, Stephanie (Legis Counsel)
Cc: Rice, K (Intelligence)
Subject: FW: New amendment is attached (EASO?D01.:cnl)

2



Crâp, forget thai last change for now. f need to think this one
through. I can'i have the court "authorizÍnq" anvthinq with resÞect Eo
subsection (b) orCers

-----ôrinin¡l Ma.._ssage-----
From: Livingston, J (Intelligence)
Sent : luesday, December 04, 2001 9: 4 7 Ai"l
To: Easle-1,, Stephanie íLegis Counsel)
Cc: Lice, K (irrteÌligence)
Subject: FW: Irlew amendment is attached (EASO?D0l.xml)

Coul-d I add one more change please. On page 12, l_ine 19, strike',crder
pursuant" ancÌ irserÈ "order author:zina the acquisj-tion of foreiqn
i ntaì 'ì ì non¡a i nfnrm:+ i an nrrro,r¡*Èrr.-- ¿¡^-crmation pursuant'

-----Original l'lessage-----
F-on: T ir¡inaql-n¡- .T lTnt- cl I inon¡=\\ ¡¡¡Le¡ir\,sr¡Ls/
Sent : I'fonday, December 03, 200-1 9: 33 PM
To: Easley, Stephanie (Legis Counsel)
Cc: Rice, K (Intelligence)
Subjeci: RE: liew amendment Ís attached (EASO7DO1.xmI)

Stephan j-e,

r have some changes to EAS07D01. r wirl neec thern incorporated into
EÀs0?c96, ar-though r need 96 restyleci as a l-{cconnell/Bond stand-aLone
bilL that could be Rule L4ed onto the calendar in tne event the curreni
negotiations are not productive.

Page i, stríke lines 1-4 and insert "Beginning on page 6, strike line i3
and al-Ì that fol-Iows through page 8, Iine 24 and insert "(c) United
states Person Located outside the united states. --The inientionaL
targeting of U.S. persons reasonabl-y believed to be located out.side the
United States shai-l be conducteci in accordance with section 704 of this
Act. " [This apgroach saves us frcm having to viorry about a]-l the
conforming amendments causecl by the deietion of suÈsection (c) I .

Page 2, insert the fol_lowing after line 6 but before l_ine ?:

"on page 33, line 17, strike "erel---" and insert "erar reasonabJ-y--t'
"on page 37, ríne 22, strike "General---" anci insert "Genera.lreasonably--" Isomehow the word "reasonabry" Çot dropped from both of
these emerqency authorization provi_sionsl

Page 16, Iine 20, strike "(ii) Review of MinÍmization procedures.--" and
insert " {ii¡ Revler,r of probabre cause.--rf the Foreign rntelligence
Su¡r¡eiLlance Court determines that :here is insufficiãnt probabÍe cause
to issue an order under subparagraph (A) r the Court shall ent.er an order
so stating and provide a written statement for the record of the reasons
for such determination. The Government may appeal an order under this
c.lause pursuant to paragraph (5) .

(ii-i) Review of tlinirnization proceclures. --,' Ir,n sure that this is noc
the best way to do this, but r just need to insert a new crause (ii) and
move the current cl_ause (ii) down to cl_ause (iii) I .

Page L9, Iíne ?, strike "for approval',

Page 19, Line L1-, strike "surveiLlance" and insert "acquisition,'

r have one more change, but ilm not sure how to accomplish it or whereto put it. Maybe you've run across a simiÌar situation beÍore. Let me
describe the probJ-em ilm trying to sol-ve. subsection (a) creates a Frsc

3



order (approval-) procedure for when the target is outside the us, butthe acquisition wil-I be done in the US. SubsectÍon (b) creates a FISCorder (finding, not approval) procedure for when the target is outsidethe us' but is sil-ent on where the acguisition wil_J- occur (it aLsocontains a forcing mechanism to subsection (a) when the acquisitionoccurs in the United States). Now, here,s the problern. Let's say I
have a target reasonabJ-y bel-ieved to be Located outside the uniteãstates. r want to use the (a) procedures because f'm doing some of theacquisition in the United States, but I also want to use the (b)
procedures to conduct an acguisition outside the united states.rdeally, r onJ.y want the Government to have to appJ_y for one order or.the same target, but that al-Iows acguisition unaér both subsections (a)
and (b) . The trick is that it's i-mportant the court not ,'approve', theacquisition outside the united states (only enter an order ètating itsfindings) and that the Government shall noL be reguired to providã anyinformation on the means by whlch the acquisition outside the united.states is being conducted (although i-t,s fine that the means bespecified for any acquisition inside the US). Mavbe we can calf them
"(c) Joint orders.--rn situati-ons in which the acquisition against aU.S' person target wiÌI be conducted both within jnd outside the Unitedstates, the Foreign rntelligence surveill-ance court may, upon therequest of the Government, issue a joint ex parte ordei agäì_nst suchtarget that meets the reguirements of both subsections (a) and (b) . "ilm not sure that this is sufficient. what do you think? sorry toforce you though my convoluted thought process.

Thanks.

Jack

^t
ÍE

II'
ÆIÍ
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Ok. f'LI work

Thanks.

on these this morning.

-----Original Message-----
From:Livingston'J(Inte].].igence)tmairto:QGssci.senate.gov]

Sent: thursday, November 29, 2007 9:41. pM
To: Easl-ey¿ Stephanie (Legis Counsel")
Cc: Rice, K (Intel-ligence).. Tucker, L (InteIIigence)
Subject: RE: New amendment is attached (EASO7C9?.xnÌ)

okay- r just got back frorn DoJ, and it appears that we have a l-argerthan expected number of edits. hrorking ofi of EASo7c99, here they are:
Page 3, Line 1, strike "surveij.Lance', and insert "acguisition.,
Page 3, Iine 5, strike ?'have returned to" and Ínsert "be rn,,
Page 3, line 7, strike ',surveillance" and insert "acquisition"
Page 3, J-ine 8, strike "an order under Title r of this Act is obtained"
and insert "authority is obtained pursuant to this Act"
Page 3, line 15, strike "subsection (a) " and insert ',this suþsection,
Page 3, 1Íne 19, strike "electronic surveiLlance" and insertrracquisitionfi
Page 3, Iine 20, strike "decl_aration containÍnq a,l
Page 3, line 23, strike ,'electronic surveillanðe', and insertIt:¡arri ci r.i 

^ñn
Page 4, Iine I, strike ,'eLectronic surveillance" and inserc
"acquisition"
Page 4, rine 10, strÍke "surveirLance" and insert "acquisition',
Page 4, line 13, strike "[and, if applicab].e section jOft¿ll" and insert
"or section 301 (4) "
Page 4, line 17, strike "surveil-l_ance,' and Ínsert "acguisition,,
Page 4, line 20, strrke "electronic surveillance.' and insert
" acguis ition "
Page 5, line 5, strike ',electronic surveillancer and Ínsert
"acquisition"
Page 5, line 13, stríke "electronic surveilLance" and insert
"acgui sition"
Page 5, Line 18, strike ,'electronic surveilLance" and inserc
"acguisition "
Page 6, Iine 3, strÍke ,'and, if applicable,', and inser
Page 7, line 5, strike "and, if appJ.icable, " and inser
Page 7, line 9, remove brackets
Paqe 7, line 12, strike "Directives" and insert "Directions"Page 1, line 13, strike "electronic surveillance" and inserc1r¡¡¡rricìfì^ñrt

Page ?, rine 17, strike "communication" and insert "communications"
Page '1, line 21, strike "electronic surveillance" and insert
"acguisition authorized under this subsection, "Page ?, Líne 22, Strike "surveillance,' and inSert ',acquisítion"Page 8, rine 1, strike "munication" and insert "¡runicátions.'Page 8, line 4, strike ',providers" and insert "provider"Page B, line 6, strike "eLec-tronic surveíIlancè" and insert
"acquisition"
Page 8, line 8, strike "conmunication,' and insert "communications"Page 8, line 16, strike "paragraph (3) " and insert "this paragraph"

Hmmm. The cl-oser this provision tracks to the current FrsA emergencyrequest language, the easier it will_ be for me to seII.
Page 8, strike line 25 through page 9, Line 1d and inserE ,'reasonably
determines that-- (A) an emergency situation exists with respect to theacguisition of foreign intelligence information, to incLude theacquisition of stored electronic communications, within the unitedstates to target a united states person reasonabry ber-ieved to bel-ocated outside the united states before an order authorizinq such

-.s

'J
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Take your time with those changes

Demers, John

Page I of I

From: Livingston,J(lntelligence)

Senfi Wednesday, December 05,2007 6:10 pM

To: Demers, John (NSD)

Subject: Take your time with those changes

The intel auth conference didn't go well, so Im not in much of a

Sent from my BlackBerry Wi¡eless Device

mood to work on FISA tonieht. Thanks.

.senate.govJ

Exempion 6
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Re: Scanned Document

Demers, John

Page I ofl

From: Livingston, J (lntelligencel lOssci.senate.govl
Sent Wednesday, December 05,2007 7:36 pM

To: Demers, John (NSD)

Subject: Re: Scanned Document

Thant$' Louis wants me to do a final scrub on this fust thing in the morning, so the input from the others sometime
tomorrow moming would be helpful.

Sent ûom my BlackBerry Wireless Device

--- Original Message --
From: Demers, ronn çrvsn¡ .tusdoj.gov>
To: Livingston, J (Intelligence)-
Senü Wed Dec 05 l8: l5: 55 2007
Subject FW: Scanned Document

Jach

Attached a¡e ou¡ revisions to the manage/s amendmenl It is a scanned
PDF 

_so 
you may have questions about the legibility of my handwriting or

why I suggested certain changes. Please ignore my comments to myrõlf on
the upper left hand corner ofpage 3.

Other folla are still reviewing and will compile and forward any
relevant comments.

Sorry to hear about intell auth.

Thanks,
Joh¡

Ëxemptbn 6

9/25/2008
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One other technical item

Demers, John

Page I of I

From: It-Ousdoj.govl
SenÍ Thursday, December06,2007 1:35 pM

To: I@ssci.senate.gov
Gc: Demers, John (NSD)

SubjecÍ One other technical item

Jack,

Eremption 6

rI

The one other technical item we spotted in the draft stand-alone biil you sent on Tuesday (EASOTDf 1) is on page
18, line 22 - "pending" should be "pendency."

Thanks.

9/25/2008

NsD 342



Demers, John

From:
Sent:
To:
Subject:

Demers, John (NSD)
Thursday, December 06,2007 4:14 PM
'Livingston, J (lntelligence)'
RE: Scanned Document

Yes, came.

-----Original Message-----
From: Livingston/ J (InteJ-Iigence) [mailto:
Sent: Thursday, December 06, 2OOj 4:11 pM

To: Demers, John (NSD)
Su-bject: RE: Scanned Document

Erern¡,ron 
o

ssci , senate. gov]

r can come now. can you get me cLeared with the visitor center? r
won't l-eave until you respond to this e-maiJ-. Thanks.

Jack

-----Original Messaqe-----
From: Demers, .rorrn i¡tso) [urailto,IGusdoj.gov]
Sent: Thursday, Decernber 06, 2OO7 4:06 pM

To: Livingston, J (fnteJ_ligence)
Subject: RE: Scanned Document

can you come here? r have been away from my desk aLL day prepping the
AG. r'm free other than a cc from 5:30-6:30. or courd do thii bv
phone.

-----OriginaI Message-----
From:liúingston,J(Inte1lÍgence)t*":-rto,fGssci.senate.gov]

Sent: Thursday, Decenber 06, 200'7 3:22 pM
To: Demers, John (NSD)
Subject: RE: Scanned Document

You and r need to meet to discuss these. r'm pretty dense and some of
these aren't making sense to me. what's better for you, to come up hereor for me to come to you? Louis just came into my oifice and said r
need to wrap this up as quickly as possible.

{

\

*-lI
II
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One other technical item Page 1 of2

Demers, John

From: Livingston, J (lntefligencel ll@ssc¡.senate.govl
Sent: Friday, December 07,2007 1:00 pM

Cc: Demers, John (NSD)

Subject: RE: One other technicat item Exemption 6

l'm actually thinking of deleting subsection (c) because I noticed that stephanie had deleted it from the stand-
alone bill and changed the cross references.

l'm fine with changing to the targeted US person has a reasonable expectation of privacy.

I don't think I can change the PC requirement by deleting U.S. How about inserting"or a presumed United
States person" after "Uníted States person"? The PC is mainly going to the fact that the target is reasonably
believed to be located outs¡de the U.S. My sense is that, in most cases, we know the legal status of these 2.5
tarBets, but I can envision situations in which we might not, and that a presumption might be in order. How big
a deal is this one? Who's raising it?

From : Iruila,Io*oj.9ovl
Sent: Friday, December 07,2007 LZ:29 pM

To: Livingston, J (Intelligence)
Ce Demers, John (NSD)
SubJect: RE: One other technical item

Jack:

A few other items we received from the lC.

1. Page 2, l¡nes 1-5 should be amended as follows:

'(c) UNITED STATES PERSON LOCATED OUTSIDE THE UNITED STATES.-A¡y intentionat targeting of United
States persons reasonably believed to be located outside the United States whichToutd be authoriied ùnder
section 704 of this Act shall be conducted in accordance wittr that section or any otfrer applicable sectio this
Act."

As drafted, section 703(c) would prohibit a greater range of activities than those that could be authorized under
section 704. The suggested language above clarifies ihe scope of the 703(c) prohibition.

2. Page 14, line 2 - the phrase. "a person has a reasonable expectation of privacy" should be replaced by "that
targeted united states person has a reasonable expectation oi privacy.',

We are concemed that th.e proposed language could cause confusion as to whose expectation of privacy is at
issue. While- the phrase."a person" is used iñ FISA, we think it should not be used in tlhis context. 

'ln 
FISA, ít ¡s

used to clarify that certain. perl9lg who might not otheru¡se have a reasonabfe expectation of privacy in thä
United States are covered by FISA. Here, the only rights at issue are those of the'targeted United Síates person.

9 lqge 4, lines 1 5; page 15, line 22 - we recommend replacing "a United States person" with "a person."
Including a requirement to provide facts establishing thatihe pðrson overseas is a UniteA Sþtes ierson would
burden the Govemment, whíle not enhancing the privacy righis of U.S. persons. lf we are inconect about our
belief that the person is a United States persbn, then wé will have proviäed a non-U.S. person abroad with the
protections of the Act. But the absence of this requirement w¡ll not diminish the rights oi u.S. persons abroad.

9/2s/2008
NSD, 345



One other technical Page2 of?

From:Wingston,J(Inte|ligence¡¡maitto:}ssci.senate.gov]
Sent: Thnç¡þAQçrember 06, 2007 2:02 PMrorl
Subject: RE: One other technical item

Thanks. Let me know if anyone in the lC has changes that need to be made. l'm going through them now.

From ; Itmaittofr usdoj. govl
Sent: Thursday, December 06,2007 1:35 PM
To: Livingston, J (Intelligence)
Cc: Demers, John (NSD)
Subjecb One other technical item

Jack.

Ïhe one other technical item we spofted in the draft stand-alone bill you sent on Tuesday (EAS07D11) is on page
18, line 22 - "pending" should be "pendency."

Thanks,

item

Thanks,

I

9/25/2008



Paee I of I

Demers, John

From: Demers, John (NSD)

Sent: Tuesday, December 11,2007 j1:3g AM

To: 'Livingston, J (lntelf¡gence)'

Subject: RE: tWhat I sent Exemgíon 6

Thanks Jack. We took a quick look and we had two comments:

1. Page 15, line 40, strike "authorizing such acquisition". (We mistakenly omitted this change in the version of
the technicals we sent).
2. Page 17, line 10, strike "authorÞation', and replace with "order.,'

Thanks.

From: uvingston, J (Inteiligence) lma¡tto:.I@ssci.senate.gov]
Sent: Tuesday, December LL, 2007 10:4Z7Ti-
To: Demers, John (NSD)
Subject: What I sent

NSD 348
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Demers, John

From: Demers, John (NSD)

Sent: Tuesday, December 11,2007 S:44 PM

To: 'Livingston, J (lntelligence)'

Subject: RE: Question

Jack.

From:Livíngston,J(Inte|ligence)[maittoftssci.senate.gov]
Sent: Tuesday, December 7I,2007 1:09 pM

To: Demers, John (NSD)
Subject: RE: Question

5orry I left out the page number reference for line 21, it was supposed to read page 34, line 21.

Exernpüon 6

Not sure where you are in the process, but we had one more issue if it's not too late.

ln part (b), the authority applies 'under circumstances in which a person has a reasonable expectation of privacy
and a warrant would be required for law enforcement purposes if the technique were used inside the United
States." Some folks have raised a concern that this language is ambiguous'conceming whether it covers
surveillance used inside the United States, as ifs mean[to. This ambiguity would be iñrproved if we flipped the
order of the phrases to read "... and a warrant would be required if the-tecirnique were uied inside the United
States for law enforcement purposes."

lf it's too late, I think we can deat with the ambiguity.

Thanks,
John

From: Demers, John (NSD) [mailto,Eusdoj.gov]
Sent: Tuesday, December lt, 2002 t:04 pM

To: Livingston, J (Intelligence)
Subject: RE: Question

I think there are two questíons here:
Should the exception be reprinted in line 21? Not necessary.

Should the exception clause be inserted in (a) as well as (b)?
to track ïtle l. lf we can do it, let's,

John

That first clause covers both types of info.

Yes, if we can get it, but remember (a) is supposed

5:îi''i:'L'"î3¿:'#:T?î:îJ0tliiPå;Fsscisenateeovl
To: Demers, John (NSD)
Subject Question

John,

Should the exception language found on page 44,lines 8 through 12, be inserted on line 21, right before ,,no

information"? lt would seem equally applicable to 704(a) emergency procedures as to 704(b).

9/25/2008
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Demers, John

From: Demers, John (NSD)

Sent: Thursday, December 13,2007 4:07 pM

Exemphn 6
To:'Livingston,J(lntelligencel''I
Subject: RE: FISA

Jack,

Thanks for circulating. Several of these are critical--especially the reinsertion of the electronic surveillance and
stored comms issue below. Happy to discuss any of them.

John

From : Livingston, J (Intelligence) lmaittol@sscí.senate. gov]
Sent: Thursday, December 13,2007 2:13 pM

To: Bobb, George
Ce Demers, John (NSD)
Subject: RE: EISA

We've got a hearing starting at 2:30, but there are votes scheduled for this afternoon. Let's hold off on meeting
for now.

From : Bobb,. George ¡maitto: Iousdoj. govl
Sent: Thursday, December ts, frwffip¡tt
To: Livingston, J (Intellígence)
Cc: Demers, John (NSD)
Subject: RE: FISA

Jack,

Below is our initial technical assistance on this draft We have not circulated the draft to the IC, which
we would need to do to identiff other issues, but we wanted to give you some initial comments.

Also, John is available to meet at 3: l5 if you'd like. If so, please reply all, so that he knows to meet you.

Our initial comments are the following:

P. l, l. 23, insert "REASONABLY BELIEVED To BE LOCATED" before ,'oursIDE,

P.2.1.19, insert "REASONABLY BELIEVED To BE LOCATED" before "oursIDE,, 
l

P.2,1.26,"exparte"shouldnotbestricken,asthesewillbeexparteorders(seep.4,1.g).

y. 2,1.28-30, the phrase "constitutes electonic surveillance or the acquisition . . ., ffid such acquisition"
is necessary to avoid a host of problems and shor¡Id not be shicken.
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P. 4, l. 9, delete "Foreign Intelligence Su¡veillance Court" and insert'Judge"

P.4. l. I0, delete "Court" and insert "judge"

P. 6, line 29, consistent with your prior draft, insert after "no information" tìe phrase "except under
ci¡cumstances in which the target of the acquisition is determined not be a United States person during
the pendency of the 168-hour emergency acquisition period". Also, you might consider inserting that
phrase without the final clause ("during the pendency . . .") as that restriction does not advance the
privacy interests of U.S. persons.

P. 7, line 19, insert "REASONABLY BELIEVED TO BE LOCATED" before "OUTSIDE"

P. 9, Iine 24, insert "to establish" before "probable cause"

P. 9, line 38, delete "authorization" and insert "order"

P. 10, line 11, delete "section 103" and insert "subsection (a)"

P. 10, line 27, insert after no information" the phrase "except under circumstances in which the target of
the acquisition is determined not be a United States person during the pendency of the 168-hour
emergency acquisition period". Again, you might consider inserting that phrase without the final clause
("during the pendency . . .").

P. I I, line 39, insert "of' before "this Title"

P. 13, line 5, delete "704" and insert "705"

P. 13, line 15, insert the following conforming amendment: "On page 29,line 7, insert the following
before "The use of information": "Section704(e) of the Foreign Intelligence Surveillance Act of 1978
(as amended by subsection (a)) shall remain in effect with respect to an order or request for emergency
assistance under that section." This is necessary to ensure that the liability protection in704 doesn't
sunset.

P. 13, Iine 27,"Untied" should be "United"

Thanks,

George

From : Livin gston, J (Intel I igence) [mai lto:J6ssci.senate. gov]
Sene Thursday, December L3,2007 10:23 AM
To: Demers, John (NSD)
Subject FISA

Here's the redline that I sent to leg counsel last night. l'm still wa¡t¡ng for the draft. These changes are based
upon discussions with Mike and crew. lt breaks 704 into two sect¡ons. They want more robust Title I provisions,
so I added in some more of appl¡cation and order components of Title l. Included is assess compliance and AG
ability to seek additional information. l've also stricken "member." l'm sure l'm going to have to give a little
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more to beef up the certification. They want all the useless boilerplate stuff. They feel that they won't be able
, to sell it unless they can say it's essentially the same as a Ïtle I application. I wouldn't bother farming this out,

; ¡ust yet, but wanted to give you a heads up. Thanks.

9/2st2008



Demers, John

From:
Sent:
To:
Cc:
Subject:

Stephanie,

I have some

iil#3;:ï J"g3Hi3:î 3:lb#;þssci senate s ovr

Easley, Stephanie (Legis Counsel)
Rice, K (lntelligence)
RE: Revisions to Managers Amendment

Þremptbn 6
changes based on input from DoJ and Mike:

Page 4, after l-ine 8, insert "On page 18, l_ine 21,, strike " (g) " and
ì ncarl- rr / €\ nu \r/ .

Page 5, line 7, strike " (a), " and replace wit.h " (a) 'r
Page 6, lines 1 through 2, can we swap with lines 3 through 5? [to put
the pages in orderl
Page 6, strike lines 6 through 7 and insert ,,On page 21, line 3, strike
"subsections (h) " and insert "subsection (g) "
Page 6, line 20, strike ',acquisition', and insert "acquisition
consti.tutes eLectronic surveirrance (as defined in section 101(f),
regardJ-ess of the limitation of section 701) or the acquisition of
stored electroníc communications or data that requires an order under
this Act, and such acquisition"
Page 8, stri-ke l-ines 20 through 25 and insert ihe foLlowing: " (i) the¡arrirr¡ina arri^ia1 deems the information souqht to be foreiqnu¡¡E !¡¡!r
intelligence information; (ii) a significant purpose of the åcquisition
is to obtain foreign intelligence information; (iii) such information
cannot reasonably be obtained by normal investigative techniques; (iv)
designates the tlpe of foreign intelrigence information being sought
accordÍng to the categories described in section 101 (e) ; and (v)
including a statement of the basis for the certification that--(r) the
informatj-on sought is the type of foreign intelligence information
designated; and (rr) such informat.ion cannot reasonably be obtained by
normal- investigative techniques ; "
Page 10, line 9. strike "the Foreign rnterligence surveirJ-ance court,'
and insert "a judge having jurisdiction under subsection (a) (1) " Irthink (a)(1) might be slightly better than (a), because (a)(2) is more
of a scope or limitation than a grant of jurisdiction, so unress you
object, I recorûnend changing all the (a)s to (a) (1)s. I'J.I try tó catch
them beJ-owl .

Page 10, line 1-2, strike "Court" and insert "iudse"
Page 1-0, strike Lines 13 through 24 and inserÉ tñe following: " (A) the
apprication has been made by a FederaÌ officer and approved by the
Attorney GeneraL,' (B) on the basis of the facts submitted by the
applicant' there is probable cause to believe that the specified target
of the acguÍsition is--(i) a United States person r."sonãbly believed to
be located outside the United States; and (ii) a foreign po"rer, an agent
of a foreign power, or an officer or empJ.oyee of a roreign power; (ci
the Proposed minimization procedures meet the definition of minimization
procedures under secÈion 101(h) or section 301(4); (c) the application
which has been filed contains atl statements and certificatións required
by this section and the certification or certifications are not clearJ-y
erroneous on the basis of the statement made under subsection (b) (1) (F)
and any other information furnished under subsection (b) (3)."
Page 11, line 4, strike "(a)" and insert ',(a) (1)"
Page 1J., Iine 1-5, strike " (a) " and insert " (a) (l) "
Page 12' rine 19 [do you think the cross reference should be (b) (1) or
(b) (1) (B)? I defer to your judgnnent)
Page 12' strike Lines 20 through 24 and insert the fol-l-owing " (B) the
nature and location of each of the facirj-ties or places at which the
acquisition wiLl be directed, if known,. (c) the type of information
sought to be acquired and the type of cornmunicatións or activities to be
subjected to the acquisition; (D) the means by which the acquis.ition

1
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will- be conducted and whether physical entry is reguired to effect the
acquisition; and (E) the period of ti¡ne during which the acguisition is
approved. "
Page 13, line 19, strike "viders wish" and insert "vider wishes"
Page 15, J.ine 3, strike " (a)" and insert " (a) (l_)"
Page L6, Iine 4, strike "information" and insert "information, except
under circumstances in which the target of the acguisition is determined
not to be a United States person during the pendency of the 168-hour
emergency acqulsit-i-on period, "
Page 21, line 8, strike "(a)" and insert "(a) (1)"
Page 21, line 20, strike " (a) " and insert " (a) (1) "
Page 22, Ìine 3, strike "insufficient" and insert "insufficient to
establish"
Page 22, Iíne 24, strike "authorization" and insert "order"
Page 23, Iine 17, strike "section 103" and insert "subsection (a) (1)"
Page 24, J-ine 1-6, strike "informat.ion" and insert "ínformation, except
under circumstances in which the target of the acguisition is determined
not to be a United States person during the pendency of the.168-hour
emergency acquisition period, "
Page 26, line 1, strike "(a)" and j.nsert "(a) (1)"
Page 26, J-ine 1, strike "1Q4(a) " and insert "704 (a) (1) "
Page 26, line 4, strike "sectÍonst' and insert "section"
Page 27, line 8' strike "impJ-ementation" and insert "implementation of"
Page 21, line 12, strike "703(g)" and insert '703(f)',
Page 27, line 13, strike '703(h)" and j-nsert "703(g)"
Page 21, line 24, strike "703(h)" and insert "703(g)"
Page 28, li-ne 6, strike "703 (h)rr and insert "703 (g)"
Page 28, line 9, strike, " (e) " and insert " (d¡ "
Page 28, line 10, strike "(f)" and insert "(e¡"
Page 28, l-ine L4, strike "703 (h) " and, insert "703 (g) ',
Page 28, line 18, strike "703(Ì) (3)" and insert "703(k) (3)"
Page 29, after line 20 insert the foll-owing: "(3) Foreigin fntelligence
Surveill-ance Act.--Section 601(a) (1) is amended by strÍking
subparagraphs (C) and (D) and insert the foJ-J-owing: " (C) pen registers
under section 402,' (D) access to records under section 501; (E)
acquisitions under section 704; and (F) acquisj-tions under section 705."
[Irm not sure if this real]-y is a conforming amendment or needs to go
somewhere elsel.
Page 30, after line L insert the following: ,,On page 29, line 7, insert
after "fect." the folJ-owing: "Section 704(e) of the Foreign fntelligence
Surveillance Act of 1978 (as amended by subsection (a) ) shall remain in
effect with respect to an order or request for emergency assistance
under that section. "
Page 30, line L9, strike "Untied" and insert "United,'

If possible, frd l-ike to be able to discuss this with Mike sometime
tomorrow morning. Thanks.

Jack

-----OriginaI Message-----
From: EasJ.ey, Stephanie (Legis Counse])
L^rdrrr-,E.,r. - serdLe - oov I

Sent: Thursday, Decernber 13, 2007 4:11- PM
To: Livj-ngston, J (Intelligence)
Cc: Rice, K (Intelligence)
Subject: RE: Revisions to Managers Amendment

A new version is attached for your review (EAS07D4L.xml_).

Let me know if I can provide any additional assistance.

Thanks,

Stephanie



Demers. John

From:
Sent:
to:
Subject:

Demers, John (NSD)
Friday, December 14,2007 5:03 pM
'Livingston, J (lntelligence)'
RE: Revisions to Managers Amendment

Exempülon 6
Jack,

one more technical fix that needs to be in your manager's amendment: The exclusive means
provisions in the SSCI biLl unintentionally did not iist chapter 206 of title 18, USC, as
another way of doing surveillance. You'11 see that Mike's vèrsion has incLuded that
chapter. You should al-so add "the procedures of" to track existinq exclusive means
language

Just to lay it out pJ_ainJ_y:
P.29, l-'22 should be amended to insert "The procedures of" before "chapters 119 and 121
of title 18, United States Code..." Al-so, "206" shoul-d be inserted after "I2I" and before
"of title 18."

Thanks,
JOnn

-----ôri oi n¡ I Mac,.,_-sage_____
From: Livingston, J (fntelligence) [mailto:
Sent: Thursday, December 13, 2OOj '7:58 pM

ssci. senate. gov]

To: Demers, John (NSD)
Subject: FW: Revisions to Managers Amendment

FYl, here's the text beinq modified.

NSD 354
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Demers, John

From:Livingston,J(|nte||igence)[@ssci.senate.gov]
Sent Friday, December 14,2007 6:07 pM

To: Davidson, M (lntelligence); Healey, C (lntelligence); Stazak, Atissa (lntelligence); Rice, K
(lntelligence)

Cc: Pelofsky, Eric (tnteltigence); Dickas, J (tnteiligence)

Subject: Updated Managers'Amendment Exemgion 0

lmpoñance: High

Attachments: EAS07D50 xml.odf

John Demers reminded me that this versíon of the managers' amendment did not add Chapter 206 into the
exclusive means language of our bill. This draft includes that change and "other small changes" that were
unspecified by Legislative Counsel. Thanks.

Jack

9tzs/2008
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From:
Sent:
To:
Subject:

Fliljli'sl;å Íl l:?' li 1i? #p s s ci se n are s ovl

Demers, John (NSD)
RE: Belay My Last

We stil-I haven't Locked down a managers' amendmenÈ.
proceed is at noon on Monday, ft's possible that we
sooner the better, It's also possibte that we miqht
weekend. Sorry I can't be more precise

-----Ori gj.nal Message-----
From: Demers, John (NSD) [mailtorfGusdoj.gov]
Sent: Friday, December 14, 2OO'7 6:24 pl4
To: Livingston, J (Intel_ligence)
Subject: Re: Be1ay My Last

Jack,

hlhen do you need the corunents?

Thanks,
John

| ----- Original Message
From: Livingston, J (Intell_igence) ssci,senate.gov>

enate. gov>; Hea.ì-ey, C (Intell-iqence )

rr¿uy¡lçc, rf!u-Lrr. sËrrdLc. u.vz;

To: Dav.idson, M (Intetligence)

Rice, K (Intelligence) <K RiceGssci.senate.qov>
cc: PeLofskv, Eric (rntelfigence) <IIfrssci.senate.gov>,. Dickas, J (rnterligence)
-.EssÇr - *,r'r¡aEe. crov>
Sent: Fri Dec 14 18 z13z]i 2OO1
Subject: Belay My Last

The last version I sent you only had the "sma.L.l- changes." This version has whatever thesmall changes were and the exclusíve means fix with respect to chapter 206 (See page 32).Sorry for any confusion. Thanks.

.lack

ExemptÍon 6
The cloture vot.e on the motion to
might get it done tonight, so the
not get it done untiÌ over the

NSD 356



From:
Sent:
To:
Subject:

Attachments:

Bond MA-DOJ
)mmenE.doc (26 K.

Kathl-een and Jack,

Here you go.

Thanks,
John

Demers, John (NSD)
Saturdav, December 15,2007 10:26 AM

IOssci.senatb. gov'; I@ssci. senate. gov,
l-.w: uomments on Manageis amendment

Bond MA-DOJ comments.doc

Original Messaqe -----
From: John Demer" aEexcite.com>
1o: Demers, John (NSD)
Sent: Sat Dec 15 10:23:5i_ 2007
Subject: Conments on Manager's amendment

Jack,

Here's what frve gotten so
will- forward whatever else
get it.

Thanks,

,John

far on the manager,s amendment.
I get (if it is non-dupLicative

It's Looking pretty good.
and makes sense) as soon as

Exemflion 6

T

I

The most personal_Ízed portal on the !ùebl
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i Demers, John

.' From:
- Sent:
i to:
¡ Subject:

i
I

Demers, John (NSD)
Saturday, December 15,2007 12:44 pM

!,ùùur.s'rrd.Ei uuv
More nits

P 8, l 15-16, "surveil_1ance" should be "acguisition"
Exempüon 6

P 8, l- 19 the 'that', should move to the beginning of each (i) - (iv¡ to track FISA or
change incJ.uding to "incl_udes" in (v)

P 14 l-ine l change (o "a description of the nature of the informatj-on souqht to be" sothat it tracks the application language.

NSD/ 35S



Demers, John

Demers, John (NSD)
Sundav. December 16,2007 12:23PM

-(¿,\>L;r.scrare 

uuv
Re: Manage/s am

Exemdíon 6
No that's it. Thanks, The others shoul.d be the correct reference.

i ----- Original Message
From:LivingstonrJ(lnte11igence).CSsci.senate.gov>
To: Demers, John (NSD)
Sent: Sun Dec 16 11:09:39 200i
Sub j ect : RE: Managier's am

I coul-dn't find the word "inteJ-ligence" on page 30 that wasnrt capitalized? on my l-atest
version (8450752), I found the error on page 29, Iíne Z!.

Thls may be a problem for me with your other corrections, but f'11 figure it out (f'm
working through them now, backwards¡.

The SSCI lawyers are meeting at 1:00 p.m. to dj-scuss the managers'amendment. I told them
firmly yesterday, that we were unable to incLude any nodification of excl-usive means in
the managers' amendment. f just hope we don't end up with a worse version coming from a
fl-oor amendment.

Thanks for your suggested edits.

From: Demers, John^ (NSD) 
^ [mailto,Iusdoj.gov]

Sent: Sun 12/16/2001 9:58 AM
To: Livingston, J (Intel_ligence)
Subject: Manager's am

Just a couple of other nits:
P. 22' l-' L'l . I think that what fol.Lows the comma starting with "the Court shall issue"
should not be intended since it completes the sentence by. Saying what happens if the two
findings are made.

P. 30, 1. 1. The "f" in "inteJ.Iigence" should be capitalized.
whatrs the latest? hle have gotten nothing official from Davidson.

From:
Sent:
to:
Subject:

,VSO

Jsg



Demers. John

From:
Sent:
To:
Subject:

Demers, John (NSD)
Sunday, December 16,2007 4:31 PM

H"çsc 
I senate. Gov'; Iasscl. senate. Gov'

Wetre'certainly happy if you leave it as is. But if you do go down one path or another,
we'd prefer having the phrase in boÈh provisions. Its inclusion in sec 109, as they
propose, is meaningJ-ess.

Thanks to you both of aII the work on this.

John

ôri ai n¡l Mcqq¡ao

trom:1.ucKer'L(1nEeJ-119enceJI55UI.5enate.bov>

Exernpüon6

To:Lj.vingSton,J(Inte1tigence).ESSCI.Senate.Gov)
Cc: Demers, John (NSD)
Sent: Sun Dec 16 16l'2I:44 2QO1
Subject: Re: One l-ast issue

úrlerre done taking anything on FISA. lÍhatever they won't accept needed to make this bill
acceptable Bond offers on the floor, we make them make the argument on the floor against
provisions that improver the bill and gain Admin support. They have no more leverage l-eft
to get anything here.

Original- Message
From: Livi-ngston,,J (Intelligence)
To: Tucker, L (fntelliqence)
cc: rDemers, John (Nsó) ' Üusdoj.gov>
Sent: Sun Dec 16 16:.03:37 200'l
Subject: One last issue

Louis,

In our draft on page 31, we have a conforming amendment that amends a criminal provision
in 18 USC 2232 (tipping someone to the existence of a FISA surveiLlance)to incl-ude the
nodified definition of "el-ectronic surveil.Iance" by section 701. Atthough Mike agrees
with that conforming chang'e, he wonrt agree to its incLusion in the managlers'amendment
unless we also agree to include a similar conforming amendment with respect to the
crimj-naL provisions in FISA (Section 109). This latter part of their proposed conformi.ng
amendment is included in the current text of their exclusive means provision.

I'm inclined to strike our existing conforming change instead of adopting part of their
excl-usive means provision.

Let me know how you want to proceed, For now, f'm going to recornmend taking it out,
unless you authorize me to make both changes.

John, if you want to weigh in here, feel free.

NSD 360



Thanks.

Jack



Re: Draft managers' amendment

Demers, John

From: Livingston, J (lntettigenc"l IOssci.senate.govl
Sent Monday, December 17 , 2007 10:29 AM

To: Demers, John (NSD)

Subject: Re: Draft managers' amendment

Sent from my BlackBerry Wireless Device

--- Original Message ----
From: Demers, Jobn (NSD) .tusdoj.gov>
To: Livingston, J (Intelligence)
Sent: Mon Dec I 7 I 0:07:43 2007
SubjecÍ RE: Draft managers' amendment

What's his number?

Erempüon 6

From:Livingston,J(Intelligence)[maiIto:Ússci.senate.gov]
Sent: Monday, December 17,2007 9:59 AM
To: Demers, John (NSD)
Subject: Re: Draft managers' amendment

You need to talk with Mike ASAP!

Sent from my BlackBerry rüireless Device

--- Original Message ---
From: Dimers, ¡ot o" G.Isi) ¿Úusdoj.gov>
To: Livingston, J (Intelligence)-
Sent: Mon Dec l7 08:51:36 2007
Subjecu RE: Draft managers' arnendment

Jack,

Tdtr On a quick review, the one thing I spotted is the deletion of "or data" after cosmunications. That change will make
this authority useless for searched ofstored comms. I'm happy to talk to you or anyone about this secure.

Thanks,

John

Page I of2

9/2s/2008
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Re: Draft managers' amendment Page 2 ofZ

iFrom:Livingston,J(tntelligence)[mailto:tssci.senate.gov]; Sent: Monday, December 17,2007 8:27 AM
: To: Demers, John (NSD)
ì Subject: FW: Draft managers'amendment

'

i

; Did you see this? We're moving towa¡d this text, so we need to make some of the same corrections we've been making to
1 our draft these last couple ofdays.
I

i

i nrom: Star¿ak, Alissa (Intelligence)
j Sent: Sunday, December 16,2007 9:26PM

To: Livingston, J (Intelligence); Rice, K (Intelligence)
Cc: Healey, C (Intelligence); Davidson, M (Intelligence)
Subject Draft managers' amendment

Atrached is a draft managers'amendment ûom Stephanie that should reflect the changes we discussed this aftemoon, as well
as a redline from Jack's last draft (D52) ttrat should show any remaining differences between the two draffs. The conforming
amendments and fix to the reporting reçirement issues are not cuÍently included - I wamed Stephauie that this drafr is not
yet f,rnal.

Please take a careful look at this - given all of the sheets of paper I had in front of me this afternoon, it would be pretty easy
for me to have missed something. (I already found one error - there's an exbz element under specficatious on page 14. I'll
fx that.)

9/25/2008



Demers, John

From:
Sent:
To:
Subject:

Attachments:

Livín gston, J (t nteltigencel tlOssci.senate. govl
Thu rsday, January 1 0, 2008T;35PN[-
Demers, John
FW: Managers' amendment

EAS07D87_xml. pdf; EAS07D88_xmt.pdf E¡amdion 6

@
FI507D87_xml,pdf EASO7D88_xml.pdf

(70 KB) (148 KB)
f canrt remember if I forwarded these to vou. This is where Mike

and I
ended up on the day of the filibuster. There might be a coupre of more
changes before we come to a final settrement. rim thinking we might
need to add a limited certification to the ?05 procedures that woul-d
include a l-imited certification that a significãnt purpose of the
acquisition is to obtain foreign inteJ-ligence information. Nothing in
the certification wiLl- refer to the means, as do current FISA
certification requirements.

-----OriginaI Message-----
From: Starzak, AIissa (fntelligence)
Sent: Monday, December 17, 2001 4:36 pM
To: Healey, C (InteJ_ligence); Davidson, M (InteIJ_igence),. Livingston, J
(IntelJ-igence),' Rice, K (Intell_igence)
Subject: Managers' amendment

9{ith the extra space corrected.

NSD 3il



Demers, John

From:Livingston'J(lntel|igenc"l[@ssci.senate.gov]
Sent Wednesday, January 16,2008 2:20PM
To: Demers, John; Eisenberg, John

Gc: Rice, K (lntelligence)

Subject: FW: Senator Feinstein's immunity amendment (SA 3858)

Attachments: Revised immunity provision.doc

Page I of I

Erempüon 6

FYl. I told him that Senator Bond couldn't support his version because it still allows a court to second-guess the
good faith determination made by the SSCI.

Flom: Davidson, M (intelligence)
Sent: Wednesday, January 16, 2008 L7:27 AM
To: Livingston, J (Intelligence); Rice, K (Inteltigence)
Cc: Healey, C (Intelligence); Starzak, Alissa (Intelligence)
Subject: Senator Feinstein's immunity amendment (SA 3858)

Jack and Kathleen:

I don't know whether you've had a chance to review Senator Feinstein's immunity amendment (SA 3858), but
it's possible that it might ga¡n traction

l've described to David concerns about some of the procedures in the amendment (transfer to the FISC, en banc
review there, possible involvement of the plaintiffs in proceedings that would involve classífied information).
However, the core ¡dea that there ought to be a statutory good faith test that is applied by a court could gain
adherents. Numbers of members who support ímmunity might nonetheless conclude that Feinstein's idea is
aligned with the manner in which the Congress has legislated on immunity in other circumstances (e.g., good
Samaritan statutes).

We've drafted an alternative way to get at the point that an immuniÇ statute should have, in addition to the
AG's certification, a provider submission that it acted in the reasonable belief that the directive was lawful, and a l

court determination, on the basis of the AG's certification and the provide/s declaration, that the provider acted l

in good faith' The bottom line is that the statute should provide for immunity. The question is how to do it. 
:

Let me know what you think and the suggestions that you might have, and then l'd like to invite Carl's I

observations, both technical and poliry, so that we can advise Senator Rockefeller, in the next couple of days,
what your thoughts and DOJ's thoughts might be.

Mike

9l2s/2008
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Demerr, John

From:Livingston,J(|nte||igencellEssci.senate.govJ
Sent: Wednesday, January 16, 2008 6:00 pM

To: Demers, John; Eisenberg, John

Subjecfi W¡ll the world end if . . .

Attachments: ManagersAmendmentTweaks.doc

we add thís limited certification language to Sectíon 705. lt may help undercut complaints by Senator Wyden,s
staff' No rush on this. l'm out tomorrow, but l'm going to meet with Mike early Friday to start working through
our final tweaks to the managers' amendment. Thanks.

Rempüon 6

9/2s/2008
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Demers, John

From: Dickas, J (tntettigenc"l [Ossci.senate.gov]
Sent: Wednesday, January 23,2008 7:38 PM

To: Demers. John

Subject: fisa amendments acUmanagers' amendment

Hey John,

369
NSD,

Exempüon 6

Jack Livingston tnoJboth suggested I talk to you about an issue with the proposed managerl
amendment to the FISA amendments act. Are you around this evening?

John Dickas

9/25/2008
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From:
Sent:
To:
Subject:

Demers, John
W¡çlqesday, January 23,2008 7:48 pM

f¡"rstvr.ùtrrdlË uuv
Re: Any word on stored data?

Understand you talked to ODNI and

Original Message
From: Livingston, J (Inteì_J.igence)
To: Demers, John
Sent: Wed Jan 23 19:02:05 2008
Subject: Any word on stored data?

are going ahead w/o addÍtional

ssci. senate. gov>

Exempüon 6
Ianguage. Good.

NSDI
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Demers, John

From:Livingston,J(|nte||igenc"l*ssci.senate.gov]
Sent: Wednesday, January 23,20081 1:31 PM

To: Davidson, M (lntetligence)

SubjecÍ FW: US persons overseas Exempüon 6
I can't do it. I didn't get the sense that DOJ or the DNI had any interest on yielding on this point either. We've
made tremendous efforts to address their concerns and improve upon the original amendments. Certainly,
these Senators are ent¡tled to fìlibuster the Managers' Amendment. Frankly, I expect Senator Feingold and
Wyden to fil¡buster the Managers' Amendment anyway on the issue of carrier liability. l'm afraid we just have
to agree to disagree on this point.

From: Dickas, J (Intelligence)
Sent: Wednesday, January 23, 2008 9:37 pM

To: Livingston, J (Intelligence); Davidson, M (Intetligence); Healey, C (Intelligence); StazaÇ Alissa (Intelligence)
Cc Dubee, M (Intelligence)

,Subject: 
US persons overseas

l've talked to all of you at some point (and most of you at many points) about the proposed managers'
amendment regarding protections for US persons overseas. I think we are very close to agreement on language
for this issue, thanks in large part to significant efforts by the legal team. With the changes made in the most
recent version of the managers' amendment, and Jack's assurances that Bond is prepared to fight off any efforts
by Kyl, et al, to undermine this version, I believe that there is only one substantive issue outstanding - the
question of whether or not the government should continue to provide the FISC with information about
'facílities' when seeking warrants pursuant to the proposed section 704.

lhavediscussedthisissuewithJack,as*etta'fatNSA,and|,mstit|notpersuadedthate|imínating
this requirement is necessary ora good idea. hre aiso discussed with Evan and Eric, and if this last piece was
fixed, we believe that Senators Wyden, Feingold and Whitehouse would ail consider the issue of US persons
overseas closed, and not raise any more substantive objections. (Meaning, of course, that Senator Wyden
would fift his hold on the managers'amendment).

Any questions obviously give me a shout.

John

9/2s/2008
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Exclusive means

Demers, John

Page I ofl

From: Demers, John

Sent: Thursday, January 24,2008 10:02AM

To: I
Subject FW: Exclusive means

Tracking: Reciplent Read

I*ad Lt24/2aol 1o:02 AM
Exemption 6

From:Livingston,J(Inte|ligence)[ma¡tto:Essci.senate.9ov]
Sent: Thursday, January 24,2008 9:57 AM
To: Demers, John
SubjecH Exclusive means

Can you provide some practical examples of how the SJC exclusive means would harrn us during a crisis?

Sent from my BlackBerry Wireless Device

9/25/2008
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Demers, John

From: Demers, John

Sent: Tuesday, January 29,2009 6:05 pM

To: 'Livingston, J (lntelligence)'

Subject RE: FISA Amendment

Jack,

One comment:

Exempüon 6

: I don't belíeve that the "special maritime and tenitrorialjusridiction of the US" includes the US itself. You could
i xay on or within the United States, as defined in section 101 of this Act, or the "SMTJ, as defined in section 7 ofI ïtle 18"

I

I *est don't strike me a particularly problematic, other than giving away the AG's authority to the DNl...

Thanks
i John

From: Livingston, J (Intelligence) lmailto:E¡ssci.senate.gov]
¡ Sent: Tuesday, January 29, 2009 5:57 pM

I To: Demers, John

i Subject: FW: FISA Amendment

; lf you can make sense of th¡s, I thought l'd give you a heads up. Hopefully, l'll get a finíshed version sometime in l

; the next couple of hours.

From: Livingston, J (Intelligence)
Senü Tuesday, January 29,Z00g 5:54 pM

To: Hehderson, John (Legis Counsel)
Cc Rice, K (Intelligence)
Subjech FISA Amendment

John,

could I get a first degree amendment to sA 3911 (Bond/Rockefeller managers, amendment) that merges our
second degree (Bond 3954, HEN08099) with Feinstein Amendment 3910 (HENO8O76) w¡th our second degree,
but I need the following changes to the Bond second degree.

on page 2, line 6, insert "related to the attacks or authorizations described in paragraphs (1) through (4),, after
"information" [or however you think is best].

On page 2, line7, strike "18O" and insert,,90,,.

on page 2, line 9, insert "and the Director of National Intelligence,, after ,,General,,.

On page 2, line 12, strike "attack on the United States" and insert " attack by a foreign power or agent of a
foreign power on or within the special maritime and territorial jurisdiction of the United States,,

9/25/2008
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On page 2, line 74, strike "an attack on the United States; or" and insert the following "an attack by a foreign
power or agent of a foreign power on or within the special maritime and territorialjurisdiction of the United
States; (3) an authorization for the use of military force within the meaning of section 2(cX2) of the War powers
Resolution (60 U.S.C. 1541(c)(2)); o/'

On page 2, line 15, strike "(3)" and insert ',(4),,.

On page 2,line 23, insert "related to the attacks or authorizations described in paragraphs (1) through (4)" after
"information" [or however you think is best].

On page 2,line 23, strike "1.80" and ínsert "90,'.

on page 2,line 26, insert "and the Director of National lntelligence" after "General".

On page 3, line 3, strike "attack on the United States" and insert " attack by a foreign power or agent of a
foreignpoweronorwithinthespecial maritimeandterritorialjurisdictionofthe UnitedStates"

On page 3, line 5, strike "an attack on the United States; or" and ínsert the following "an attack by a foreign
power or agent of a foreign power on or within the special maritime and territorialjurisdiction of the United
States; (3) an authorization for the use of military force within the meaning of section 2(c)(2) of the war powers
Resolution (60 U.S.C. 1541(c)(2)); or"

On page 2, line 6, strike "(3)" and insert ,,(4),,.

On page 3, line 15, insert "related to the attacks orauthorizations described in paragraphs (L) through (4)" after
"information" [or however you think is best].

On page 3, line 16, strike "1.80" and insert ,,90,'.

on page 3, line 18, insert "and the Director of National Intelligence,' after ,,General,,.

On page 3, line 21, strÍke "attack on the United States" and insert " attack by a foreign power or agent of a
foreign power on or within the special maritime and terr¡tor¡aljurisdiction of the United States"

On page 3, line 23, strike "an attack on the United States; o/' and ¡nsert the following "an attack by a foreign
power or agent of a foreígn power on or withín the special maritime and territorial jurisdiction of the Un¡ted
states; (3) an authorization for the use of military force within the meaning of section z(c)(zl of the War powers
Resolution (60 U.S.C. 1541(c)(2)); or',

On page 3,line 24, strike "(3)" and insert ,,(4),,.

Thanks.

Jack

9125/20A8
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Demers, John

From:

Sent:

To:

Subject:

Livingston, J (r ntenigenc"Fssci.senate. goìfl
Monday, February M,2008 7:18 PM

Demers, John

FW: Feinsteín - Bond agreement on exclusivity amendment Exernption 6

Attachments: Feinstein Bond exclusivity.pdf; HEN08125_xml(Exclusive Means Deal).pdf

(t' 
-/ The first is David's version of the deal. The second was ours. Just need to know if you like these better than the \

I lastonetsentyou. )l-

From: Grannís, D (Intelligence)
Sent: Wednesday, January 30,2008 S:22PM
To: Grannis, D (Intelligence); Johnson, A (Intelligence); Dubee, M (Intelligence); Davidson, M (Intelligence);
Healey, C (Intelligence); Tucker, L (Intelligence); Livingston, J (Intelligence); Rice, K (Intelligence);:Weich, Ron
(Reid); Lettre, Marcel (Reid); Hoy, Serena (Reid) I

Cc Stazak, AlÍssa (Intelligence)
Subject: RE: Feinstein - Bond agreement on exclusivity amendment

For those who care, here's text. Not necessarily final.

From: Grannis, D (Intelligence)
Sent: Wednesday, January 30, 2008 4:54 pM

To: Johnson, A (Intelligence); Dubee, M (Intelligence); Davidson, M (Intelligence); Healey, C (Intelligence);
Tucker,L(Intel|igence);.Lívingston,J(Intelligence);Rice,K(Intelligence);iWeich,Ron(Reid);Lettre,Marcet
(Re¡d); Hoy, Serena (Re!d)i
Cc DucÇ Jennifer (Judiiiary-Dem); Gerber, Scott (Feínstein); LaVelle, Phíl (Feinstein); Cleveland, Peter
(Feinsteín)
Subject: Feinsteín - Bond agreement on exclusivity amendment

Good news -

I Senator Feinstein has agreed to accept Vice Chairman Bond's modification to her exclusivity amendment and re-

/ file as a new first degree amendment (Feinstein-Bond-Rockefeller-other co-sponsors already on exclusivity). Her

I agreement is condítioned on getting a roll call vote on this new amendment (she'd like to speak on it, but is fine

f with a short time agreement).
I
I

I In exchange, she will accede to a 60 vote threshold on her amendment to Title ll on FISA Court review. She

I similarly will want time to speak (again) on that amendment and a roll call vote.
I

I for. those not fully up-to-speed on this, the Bond modification is to add to the exist¡ng exclusivity language new

I chan8es to sections 111, 309, and 404 of FISA. These changes expand the existing 15 day period of warrantless

l- surveillance-followingade.clar,ationof-wartoa45.cJay.perjodrrenewableoneer{ollor,vingadeclanationof-wur,

I and AUMF, or a natíonal emergency created by attack upon the United States, ¡ts terr¡tor¡es or possessions, or

I the Armed Forces. There will be a notificatíon to the intelligence committees up front and a report on the

I activities after the time period expires. The language does not include warrantless surveillance prior to an

I attack.

I
t

I We are gett¡ng the language back from leg counsel shortly. tf there are any probtems/object¡ons with this

I agreement that l'm unaware of, please let me know ASAp.
I

9/2s/2008
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David

David Grannis
Professional Staff Member

mmittee on Intelligence

sscr.senate.gov

9/2s/2008
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Demers, John

rrorn; Lrëvrusur i, rv'rrrle*qenc=.rltss",.senete. gou,,f-
Sent Tuesday, February 05,2008 3:28 PM

To: Eisenberg, John

Cc: Demers, John; Livingston, J (lntelligence)

Subject: RE: Challenges/Enforcement - Directives

Even if the due process standard remained, should the court at least also be authorized to grant an extension
w¡th the consent of the parties?

For example, in setting a briefing schedule both the Government and the provider, in a particular case, might
agree that because of the complexity of a particular case additional time is needed. Or, they may be negotiating
a resolution. Or they may agree that another case, pending decision, will resolve their dispute.

From: Eisenberg, John [mailto: usdoj.govl
Sent: Tuesday, February 05, 2
To: Davidson, M (Intelligence)
Cc: Demers, John; Livingston, J (Intelligence)
Su bject: RE : Cha I len ges/Enforcement - Directíves

ln general, we (or perhaps I should say l) think that the time limit should be rigid. t acknowtedge that there may
be circumstances where due process may require an extension. While I doni know that the siatute has to have
that exception written in it (a court I think would read it into üe statute), I can understand why one might think that
the statute itself should recognize this possibility. But given what is at issue, I don't think lesð than thls standard-
mgndaled by the Constitution-ought to justiñ7 additional time. I also do not want to constitutionalize things, but I
think of that as a circumstance in which a court says that the Constitution requires X, Y, or Z. That stopJ
Congr.ess from acting- | don't think that covers Congress saying that an extehsion is permissible when the
constitution requires it. But I am happy to drop thaipart too-aJunnecessary!

Exemption6

9l2s/2008
4bþ
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Re: May I see the text of theþitehouse ptoporãhrod to assess compliance Page I of 1

Demens, John

L iv i n g sto n, J ( | nte | | i g e n c" LIo ssci. se n ate. g ofl
Tuesday, February 05,2008 5:47 PM

Demers, John

subject: Re: May I see the text of theþhitehouse propo."lrod to assess comptiance

[ñir"t o*. approached Ben and Director Mueller with some sort of agreement to withd¡aw assesment of compliance in

I echange for some new language. Both Ben and Mueller were noddinglthei¡ heads like it may be a problem.
11,____-_____

Sent from my BlackBerry Wi¡eless Device

From:_Livingstoq J (Inteligeuce) [mailto:-ssci.senate.gov]
Sent: Tuesday, February 05,2008 5:42PM

-

subject May I see the text of the whitehouse proposed mod to assess compliance

We should not agre€ to anything until we've had a chance to consult. Thanks.

Sent from my BlackBerry Wireless Device

From:

Sent:

To: Exempüon 6

/\
,-r

\
\

Y
\

9lzs/2008
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ì Re: FISA - Judicial Conference states opposition to provision

Demers, John

From:Livingston,J(|ntelligenc"ÌÑssci'senate.goîj\
Senfi Monday, February 11,2008 9:02 PM

To: Demers, John

SubJect: Re: FISA - Judicial Conference states opposition to provision

/
fII

I
Í

f

\

\
I

.d
ì

I

I
f
t

\

Page I of2

u Ð, ì*'u

Exempüon 6
f' -1F
&f::l #_compromise 

was 30 days, I wanted 5. They've alwaus got due process as an escap€ uatãl..¡
Se¡lt from my BlackBerry Wireless Device

9/2s/2008
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Page 2 of2Re: FISA - Judicial Conference states opposition to provision
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From:
Sent:
To:
Subject:

ssci.senate.go!]

Demers, John
RE: FISA Meeting Tuesday at 1 in Room H-326

// 
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Demers, John
,n r\v\Y

-

From:
Sent:
To:
Subject:

Demers. John
Tuesday, March 04, 2008 10:14 AM
'Livingston, J (lntelligence)'
RE: FISA Meeting Tuesday at 1 in Room H-326

þu .t. not eitheì]f,r9 *rrt comnent on rhe J-egistarion, bur
-you "u. the Civil OMsíot't's testimony on thiõ from a couple

Exem
don't have an
of weeks ago

rrôt n i .l

<(*
n6fng
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FISA Mod - Technical Fix

Demers, John

Page I of I

From:Livingston,J(|nte||igenc"lLossci.senate.goìjl
Sent:

To:

Cc: Demers, John

Subject: RE: FISA Mod - Technical Fix

Thanks.

Friday, April 04, 2008 10:07 AM

-

Sent: Friday, April04,2008 8:33 AM
To: Livingston, J (Intelligence)
Cc: Demers, John
Subject: RSA Mod - Technical Fix

Jack,

fffi noticed a drafting omission in the Senate's FISA modernization bill and we wanted to pass it along to you.

I Section 107(b), which pertains to orders for physical searches, needs a conforming amendment to account for the

I authority granted in new 107(aX1XD) to apply for physical searches of property "about to be" owned or used by a

I foreign power or agent of a foreign power. The relevant sections are on on pages 65€6 in the version I have.

\ Afthough the bill amends section 1823 of FISA to allow applications to be made to the FISC when property is

Iabout to be owned or used, it does not amend the conespondíng provisions regarding necessary findings by the

I 
FISC in section 1824 of FISA. We recommend the following technical edit:

I

lPage 66, line 1 1 (section 107(bxl XB) of the bitl): strike "and"

llnsert after line 11: "(C) in paragraph (2)(b), as redesignated by subparagraph (B), by inserting "or is about to be"

þlore owned; and"

Please let me know if you have any questions.

Thanks,

qrl'

Exemptbn 
6

DOJ/NSD

9/25/2008



Demers, John

From:
Sent:
To:
Cc:
Subject:

Attachments:

Let me know if you
John

Tracking:

have any questions,

Recipient

Livingston, J (lntell¡gence)

'Tucker, L (lntelligence)'

Gerry, Brett

Benczkowski, Brian A (OLA)

Elsenberg. John

Demers, John
Tuesday, April29, 20082:25 PM
Livingston, J (lntelligence); 'Tucker, L (tnteiligence)'
Gerry, Brett; Benczkowski, Brian A (OLA); Eisenberg, John
FISA immunity alternative

Ff SA immunity altemative 424 08.doc

FISA immunity
altemative 4 24...

r ^,,1^ ^-! l-^!-!vu¿ù d¡¡q uéu^,

Attached is our aLternative imrnunj-ty language, whj-ch we are sharing on the understanding
that you will not share it outside Senator Bond's office without comino back to us first

'ì5V



Demers, John

From: Demers, John
Sent: Tuesday, May06,2008 10:23 AM
To: 'Livingston, J (lntelligence)'
SubJect: FISA ímmunity alternative 5 1 08 (2).doc

Attachments: FISA immunity alternative 5 1 08 (2).doc

Tweaks are highlighted. See you in a bit.

John

FISA immunlty
alternative 5 I ...

461 l



FISA

Demers, John

Page I of I

From: Donesa, ct¡rE@mail.house.govl
Sent: Monday, May 12,2008 4:55 PM

To: Demers, John

Subject: RE: FISA

lf that doesn't work, something close to it should

Exempüon 6

Let us take a close look and we'll let vou know. Thanks, John.

Sent: Monday, May 12,2008 4:43 PM
To: Donesa, Chris
Subject:'FISA

Chris,

Per our telephone call Saturday, what would you think of the following tweak?

"If the AG and the DNI determine that exigent circumstances exist because, without immediate
implementation of the authorization, intelligence important to the national security may be lost or not
timely acquired..."

Feel free to call to discuss:
John

From: Demers, John fmailto:Iousdoj.gov]

t0/6/2008
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Demers, John

From:
Sent:
To:
Subject:

Demers, John
Wednesday, May 21,2008 5:25 PM
'Livingston, J (lntelligence)'
FISA

l--
I Section 202 (b): "JURISDICTION.--[Upon receiving the certification of the Attorney Generalfor any covered civil action
I under this section,l The Foreign Intelligence Surveillance Court shall have EXCLUSIVE jurisdiction .. . . Application of this
I section. oTHER THAN THE FORETGN INTELLTGENCE SURVETLLANCE COURT OF REVTEW AND THE SUPREME
I COURT OF THE UNITED SATES rN AN APPEAL UNDER SUBSECTTON (E), NO OTHER COURT SHALL HAVE SUCH| ¡uRrsorcïoN.'
I
I

I Section 202(c): ".. And such courts IMMEDIATELY shall stay all proceedings ... under section for such covered civil action
I and pending FINAL RESOLUTION OF any appeal OR REVIEW taken in such action ..."
I

I Section 202(I: "... pending prior to.the Attomey General's certification shall PROMPTLY dismiss the case ... any appeals
I taken pursuant to subsection þ)":
I
I

I extra language:
1
¡

| ruew sect¡on 202(m): "lf, in a covered civil action, the Aftorney General certifies the existence of a circumstance described
I section 2A2, he or she may join with tha "c-^¡:^ñ o nertification under section 203, and the Foreign Intelligence

I Surveillance Court shall review the sect " -- ¿^^ôrher under section 202, except that the
I standard of review in section 802 (a)(2)(_ fru\slo,

M,,í ?e6

4xb



Exemptíon 6

a l-ot of compli.cations on how
dismissal of certain allegations
day, the Civ folks were fine with

that arises. We have successfuLly
in other J-itigation. Happy to taLk

i € --., I I¡! d¡¡y. ¿

KathLeen

-----ôri ¡i ¡¡ ì

From: Demers,
Messaqe-----
John Ímail-ao,Eusdoj . govl

2008 3:42 Pþl
Jeremy Bash; Christopher !ù. Frech, Daniel- p Meyer; It

; Vito Potenza; JoeL D Kap1an,.-i Jeremy Bash; Mariah
Sixkiller; Tucker, L (IntelLigence); Livlngston, J (rntelligence); Dãvidson, M(rntelligence); Johnson, A (rntelligence); Míke Sheehy; Joe onek; Lou DeBaca; Chris
Donesa; Jen Stewart,' CaroJ_ine Lynch; Brian DiffelI; V{yndee parker; Starzak, Alissa(Intelligence) ; Eric Greenwal_d; Mike DeJ.aney
Subject: RE: Comments on June L3 (5:24pn) draft

We have reviewed the guestion about the order of the district court in the irnmunityprovision and are fine with dereting the words, "following an appeal-, if any.''

-----Oriqinal Messaoe-----

-

Sent: Sunday, June 15, 2008'l:54

E; Vito potenza,- Joel- D Kap1an;
John;-tTo: Jeremy Bash; christopher g{. Frech; DanieL p MeyeÈ,l lerne¡q, John; 

-

E;.VitoPotenza,..roe]-D.K;;i;;;iËË;;;;;yBash;Maria}isixkilrer,' L Tucker (rntelligence); J Livingstõñ-JïnEãrtftããe),. M Davidson
(fntelligence); A Johnson (Intelligence); Mike Sheehy; .toè onek; Lou DeBaca; Chris Donesai
Jen Stewart; Carol_j.ne Lynch; Brian Diffelj-; Wyndee parkeri Atissa Starzak (Intelligence) iEric Greenwald; Mike Delaney
Subject: Comments on June 13 (5:24pm) draft

All_ -

our comments to the draft circulated on Friday are attached
document includes the changes to the various i'constructi-on'

(in track changes). The
paragraphs that John

prepared to discuss tonorrow.

SenLj{cn
To:

bírcul-ated on Friday wj-th some modifications. We wil_l be

qee



6?,ut/
Original Message -----

[:?- ;ëË;^il" 3i :' iGîî ] i ; I 33 I ã å 3 3 l',, "",, 
a h s i x k i,,. e r,,

Thanks.
Chri-s

DeBaca'r

''JLivingston(Inte1ligen.")"ilSSCI.Senate.Gov>,"t'loaviason(Intel'1igence).,r å,ïm:ijj'¡:u:':riGxI*:i::::;;î'Íil"
mail- . house. gov> t""t"t (rnteJ-J-igence) " af3sscr.senate.Gov>,

mail,.house.9ov), "Chris Donesa,' < mail.house.gov)r "Jen
I5iiåi", ffiIäiiÈËå;?îlì;"" ::;:ït:" "*fr::"a-Gmali-.house.9ov),,,A1-issa Starzak (rñtelt

-who.eop.govf,

G:,:Tl:"ff

maiL. house. gov>,

<-Gma1j-.house.9ov),,.A]-issaStarzak(Inte11igence)''
<I-SSCI .Senate.Gov), "Eric Greenwald" <-mailhouse.gov), "Mike

Cc: "Christopher lrl . Frech" who.eop.gov), "DanieÌ P Mever"
usdoj .9ov),

",Joef D Kaplan" (

Sent: Friday, June 13. :47244 PM GMT -05:00 US/Canada Eastern
Subject: RE: Follow up

vé¡ 19 ,

On behal-f of Mariah, f'm circul_ating a further draft (5:24 pm
meeting. Please review this draft.

A couple of quick notes:

version) based on todayrs

1) We have proposed a construct for 1021c) (item #4 on the list¿ dealing with
certification and Èhe exigent circumstances). Please review this carefulJ-y and we can
discuss Monday morning.

¿)
the list)

Parkert'

We wil-L be incorporating the VIMD cross-references in the next draft (ltern #? on

Track changes/9Ìord version to come, once we locate senate leg counsel.

4) I know we are waiting to hear from some folks (Ben, 'John, et at) on some items,
per our dj-scussion.

Have a nice weekend.

- Jeremy
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Associate General- Counsel
fice of thq Director of National Intel_J_igence



Favor

Demers, John
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From:Livingston,J(|ntel|igenc"l[ossci.senate.gov]
Sent: Tuesday, July 08, 2008 4:43 PM

To: Demers. John

Subiect Favor

ç",>ìh: Lìv\slo'r
'\¿"'u

J'lf^tn"t
/

!

isù

Exemffion 6

Specter is asking for any cases that have been cut offby congress like we do in title II. Didn't the atomic enerry act strip
courts ofjurisdiction and provide some alternate mechanism? Aren't there othe example in the area of torts? Senator Bond
would like to repond to Specter soon.

Sent ûom my BlackBerry Wireless Device

9/25/2008


