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ISSUES TO BE DECIDED

I. Does the state-secrets privilege bar litigation of the claims alleged?

2. Does the Complaint fail to state a claim under 18 U.S.C. §§ 2511, 2702(a)(1),
2702(a)(2), 2702(a)(3), and 47 U.S.C. § 605, where those statutes do not prohibit the foreign
intelligence-gathering activities alleged in the Complaint?

3. Does the Complaint fail to state a claim for interception or surveillance?

4, Does the Complaint fail to state a claim under 18 U.S.C. § 2702(a)(3), where
plaintiffs fail to plead facts that would constitute a “divulgence” under that statute?

5. Should the statutes upon which plaintiffs base their claims be construed as not

applying to the alleged divulgence of records to the government in order to avoid a violation of the

First Amendment to the United States Constitution?
6. Does federal law preempt plaintiffs’ state-law claims?
7. Do plaintiffs fail to state deception and breach-of-contract claims where plaintiffs

(a) fail to allege any promises by MCI not to disclose call information, (b) fail to identify any
contracts they assert Verizon breached, and (c) where the Verizon privacy policies they cite
expressly permit the acts alleged?

8. Are the claims against MCI barred by the bankruptcy discharge?

_X_
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On September 11, 2001, al Qaeda terrorists carried out the most lethal attack on the
American homeland in the country’s history. On September 14, the President declared a national
emergency, stating that there was a “continuing and immediate threat of further attacks on the
United States.” Presidential Proclamation 7463, 66 Fed. Reg. 48199. Congress passed the
Authorization for Use of Military Force (“AUMF”), declaring that the attacks “continue to pose an
unusual and extraordinary threat” to the country and calling on the President “to use all necessary
and appropriate force” against those he determines were responsible for the attacks in order to
prevent future attacks. Pub. L. 107-40, 50 U.S.C. § 1541 note.

Thirty-five thousand reservists and national guard troops were mobilized for homeland
defense. 66 Fed. Reg. 48201. The Pentagon launched “Operation Noble Eagle”: fighters flew
Combat Air Patrols over New York and Washington 24-hours a day; interceptors were put on
around-the-clock alert at 26 airbases; Aegis cruisers were deployed to New York and other coastal
areas for air defense; troops in combat gear took up positions at airports, bridges, tunnels,
subways, and other sensitive sites throughout the New York and Washington areas.

Officials expected a “second wave” of attacks and feared that a “network of terrorists [was]
still in place for another wave of attacks.”’ On September 30, the country was warned that, when
the U.S. started operations in Afghanistan, there was a high probability of new attacks.” After
those operations began, on October 8, the Attorney General put all federal and state law
enforcement and corporate America on the “highest alert.”® On October 11, the FBI announced
that the government “had reason to believe” that new terrorist attacks might be launched within the
United States “over the next several days.”* It was reported that attacks were “imminent” and that

the CIA had gathered “highly credible” information “pointing to possible multiple attacks in the

! Pierre Thomas & Peter Jennings, World News Tonight, FBI Continues to Search for Suspects in
Attacks on the United States (ABC Television Broadcast, Sept. 20, 2001); see also Eric Pianin et
al., Across U.S., A Security Scramble, Wash. Post, Sept. 23, 2001.

Jim Landers, U.S.: Terror Threat Remains, Substantial Risks Loom As Nation Plans Retaliation,
Dallas Morning News, Oct. 1, 2001.

Attorney General Remarks, available at http://www.usdoj.gov/opa/pr/2001/October/516ag.htm.

* Dan Eggen & Bob Woodward, Terrorist Attacks Imminent, FBI Warns, Wash. Post, Oct. 12,
2001.
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