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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

IN RE NATIONAL SECURITY AGENCY 
TELECOMMUNICATIONS RECORDS 
LITIGATION 

THIS DOCUMENT RELATES TO:  ALL 
ACTIONS 

 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MDL NO. 1791 

Case No. M-06-01791-VRW 

Date:   November 17, 2006 
Time:  10:30 a.m. 
Courtroom: 6, 17th Floor 
Judge: The Hon. Vaughn R. Walker  
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Plaintiffs and their counsel from the MDL cases listed in Attachment A (“Plaintiffs”) 

jointly propose that this Organization Plan govern the litigation of all actions currently transferred 

in this MDL proceeding and for any and all tag-along cases that may be subsequently transferred to 

this Court or otherwise coordinated as part of this proceeding.  Defendants in this MDL proceeding 

include major defendants AT&T Corp. and AT&T Inc. (“AT&T”), MCI, LLC and MCI 

Communications Services, Inc. (“MCI”), Verizon Communications, Inc. (“Verizon”), BellSouth 

Corp. (“BellSouth”), Sprint/Nextel Corp. (“Sprint”) and each of their associated entities and 

subsidiaries, as well as numerous other telecommunications companies. 

1. Organization and Duties of Counsel Acting on Behalf of Plaintiffs. 

Plaintiffs propose that the Court organize this MDL proceeding by appointing:   

(a) “Co-Lead Coordinating Counsel,” to ensure the coordination of the presentation and 

litigation of common and non-common issues of law and fact applicable to the transferred cases, 

including the coordinated management of the transferred cases; 

(b) “Interim Class Counsel,” pursuant to Rule 23(g)(2)(A) of the Federal Rules of Civil 

procedure, for each major defendant group (AT&T, MCI, Verizon, BellSouth, Sprint) and for the 

miscellaneous defendants as a single group,1 to be assisted by other counsel with cases filed against 

the respective defendants.  There shall be no more than two Interim Class Counsel for each 

defendant group.  Together, these Interim Class Counsel, plus the Co-Lead Coordinating Counsel, 

will jointly form the Executive Committee, which shall have no more than 10 members.  

(c) “Liaison Counsel,” who shall maintain and distribute an up-to-date service list, 

receive and distribute documents, and perform such other common administrative functions as may 

be directed by Co-Lead Coordinating Counsel. 

Plaintiffs further propose that the Court appoint the following counsel to the above 

positions in the organization to execute the duties as more specifically set forth below:   

 

                                                 
1 Miscellaneous defendants in this MDL include, but are not limited to: Bright House Networks; 
Charter Communications; Cingular Wireless; New Cingular Wireless Services; McLeod USA; 
Transworld Network Corp.; Telecommunications Services; and Comcast. 
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a. Co-Lead Coordinating Counsel Selection and Duties 

The Electronic Frontier Foundation (EFF) and the Roger Baldwin Foundation of ACLU, 

Inc. (RBF), the legal and educational arm of the American Civil Liberties Union of Illinois, 

(ACLU-IL) shall be Plaintiffs’ Co-Lead Coordinating Counsel.   These nonprofit public interest 

organizations have extensive experience litigating electronic privacy and surveillance issues in a 

wide variety of contexts, and have extensive experience in litigating constitutional and statutory 

issues of first impression.     EFF Legal Director Cindy Cohn, counsel for the Hepting plaintiffs and 

RBF attorneys Harvey Grossman and Adam Schwartz, counsel for the Terkel plaintiffs have taken 

the lead in litigating the two cases that have reached the most procedurally advanced stage:  

Hepting et al. v. AT&T and Terkel et al. v. AT&T.  They have already been responsible for 

significant pre-trial advancement of this litigation, including moving for preliminary injunctive 

relief, issuing preliminary discovery requests and defending motions to dismiss or in the alternative 

for summary judgment brought by defendant-intervenor the United States and defendant AT&T.  

The resumes of each of these organizations are attached hereto as exhibits to Attachment B.   

Co-Lead Coordinating Counsel shall lead the coordination of the activities of Plaintiffs 

during pretrial proceedings.  Coordination activities include communicating with Plaintiffs’ 

counsel and defense counsel on questions of discovery, motions and other pre-trial and trial 

matters.  Co-Lead Coordinating Counsel shall also have the following responsibilities and duties in 

this litigation to perform or delegate as appropriate: 

a) To ensure efficient and consistent presentation of matters before the Court for 

Plaintiffs; 

b) To consult with Plaintiffs’ Executive Committee on matters of common concern; 

c) To call meetings of other Plaintiffs’ counsel and/or defense counsel to effectuate 

these provisions as necessary; 

d) To implement any Case Management Orders entered herein, and coordinate all pre-

trial matters, including discovery, as set forth herein;  
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e) After consultation with Plaintiffs’ Executive Committee, to assess among Plaintiffs’ 

counsel and advance all costs necessary for proof of all Plaintiffs’ claims generally; 

and 

f) To perform all other duties and undertake such other responsibilities as they deem 

necessary or desirable to properly coordinate Plaintiffs’ pretrial, trial and/or 

appellate activities, or as authorized by further order of the Court. 

Defendants may rely upon all agreements made with Plaintiffs’ Co-Lead Coordinating 

Counsel with respect to such matters, and such agreements shall be binding on Plaintiffs whose 

cases are subject to the jurisdiction of this Court. 

b. Interim Class Counsel and Duties 

This MDL involves five major corporate defendant groups (AT&T, MCI, Verizon, 

BellSouth, Sprint/Nextel and each of their associated entities and subsidiaries) as well as a number 

of miscellaneous telecommunications company defendants.2  The MDL includes class cases as well 

as non-class cases brought by individuals against the five major defendants and the miscellaneous 

defendants; it includes cases brought solely in state courts in several states under various state laws 

that have been removed and will seek remand; it may also include in the future non-class cases 

brought against the United States and non-class cases brought by the United States as a plaintiff 

against state governments and state government agencies, including state public utility 

commissions, which have issued subpoenas to the defendants.  Thus, in addition to common issues 

of fact and law, this MDL will involve issues of fact and law, including issues of state law, which 

will not be common but will apply only to some Plaintiffs and/or only to some defendants.   

For each of the six categories of defendants, up to two Interim Class Counsel shall be 

appointed.  Interim Class Counsel shall be appointed as follows: 

  

 
                                                 
2 The United States has intervened in the transferred cases to assert the state secrets privilege, and 
is a true defendant in only one of them.  Because of the United States’s unique role in this 
litigation, Plaintiffs believe that it is unnecessary at this time to designate Interim Class Counsel 
with respect to the United States.   
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 Defendant Category Interim Class Counsel 

1. AT&T Defendants3 EFF; ACLU-IL 

2. MCI Defendants4 
Lieff, Cabraser, Heimann & 
Bernstein, LLP 

3. Verizon Defendants5 Motley Rice LLC 

4. BellSouth Defendants 
Liska, Exnicios & Nungesser; 
Bruce Afran & the Mayer Law 
Group6; Krislov & Associates, Ltd.; 
Law Offices of Steven E. Schwarz7 

5. Sprint Defendants8 Mason Law Firm 
6. Miscellaneous 

Defendants9  
Motley Rice LLC10; George & 
Brothers 

The resumes of each of these firms are attached hereto as exhibits to Attachment B.   

Interim Class Counsel shall have the following responsibilities and duties in this litigation, 

with respect to their assigned category of defendants, to perform or delegate as appropriate: 

a) To determine (after such consultation with the Co-Lead Coordinating Counsel, the 

Executive Committee and other co-counsel as may be appropriate) and present (in 

                                                 
3 Current AT&T defendants include: AT&T Inc, AT&T Corp, AT&T Operations,  Inc., SBC Long 
Distance LLC, Pac Bell Telephone Co, AT&T Communications of California, AT&T 
Teleholdings, AT&T Communications, SBC Communications, Indiana Bell, Illinois Bell. 
4 Current MCI defendants include:  MCI, LLC and MCI Communications Services, Inc. 
5 Current Verizon defendants include: Cellco Partnership dba Verizon Wireless, Hawaiian Telecom 
Inc dba Verizon Hawaii, Verizon Communications, Verizon Maryland, Verizon Wireless, Verizon 
Wireless LLC, Verizon Wireless Services. 
6 Under this Joint and Agreed Organization Plan, the Liska firm and the Mayer firm (including Mr. 
Afran) will share one seat as Interim Class Counsel on the Executive Committee. 
7 Under this Joint and Agreed Organization Plan, the Krislov firm and the Schwarz firm will share 
one seat as Interim Class Counsel on the Executive Committee.   
8 Current Sprint defendants include: Nextel West dba Sprint, Sprint Nextel Corp., Nextel West 
Corp., Sprint Communications Company, Sprint Spectrum. 
9 Current Miscellaneous Defendants include:  New Cingular Wireless Services, Cingular Wireless, 
Bright House Networks, Transworld Network Corp, Charter Communications, Comcast, TDS 
Communications Solution, T-Mobile. 
10 Under this Joint and Agreed Organization Plan, the Motley Rice firm has only one seat as 
Interim Class Counsel on the Executive Committee. 
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briefs, oral argument or such other fashion as may be appropriate, personally or by 

designee) to the court and opposing parties the position of plaintiffs on all matters 

arising during pretrial proceedings;  

b) To consult with Co-Lead Coordinating Counsel and Plaintiffs’ Executive 

Committee on matters of common concern; 

c) To contribute to the common benefit cost fund for the prosecution of the case; 

d) To supervise, manage, and direct the work of the other firms with cases filed against 

their assigned category of defendants11; 

e) To conduct pre-trial, trial, and post-trial proceedings; 

f) To consult with and employ consultants and experts; 

g) To communicate with defense counsel on questions of discovery, motions and other 

pre-trial matters; 

h) To enter into stipulations with defense counsel necessary for the conduct of the 

litigation; 

i) To negotiate settlements in consultation with Co-Lead Coordinating Counsel and 

the Executive Committee, subject to Court approval; 

j) In the event of a settlement, to obtain necessary approval for said settlement and to 

propose a plan of allocation; and 

k) To collect time and expense records of the firms performing work at their direction 

on a quarterly basis, on the 15th day of the month following the end of the quarter, 

for work and expenditures for the three-month period ending on the 1st day of that 

month.  Any time that is not reported on such a periodic basis, and any unreported 

expenses for which records are then available, will not be compensated or 

reimbursed, absent good cause shown for such reporting failure.  Reviewing the 

work of other Plaintiffs’ counsel will not be compensated unless reasonably 

necessary. 
                                                 
11 Any attorney within this organization plan may work on any case involving any defendant, at the 
direction of Interim Class Counsel for that assigned category of defendants.   
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Each respective defendant category may rely upon all agreements made with the assigned 

Interim Class Counsel with respect to such matters and such agreements shall be binding on 

Plaintiffs whose cases are subject to the jurisdiction of this Court.   

c. Executive Committee 

The firms that serve as Interim Class Counsel will also be members of the Executive 

Committee.  Together, these Interim Class Counsel, plus Co-Lead Coordinating Counsel, will 

jointly form the Executive Committee, which shall have no more than 10 members. 

The Executive Committee shall be responsible for: 

a) Assisting Co-Lead Coordinating Counsel with the coordination of expert and fact 

discovery; 

b) Assisting Co-Lead Coordinating Counsel with the coordination of pre-trial motion 

practice and briefing; and 

c) Consulting with Co-Lead Coordinating Counsel on matters of common concern.  

EFF shall serve as the Chairman of the Plaintiffs’ Executive Committee and shall have 

responsibility for: 

a) Communications among the Executive Committee members; 

b) Communications between the Executive Committee and all other Plaintiffs’ 

counsel; 

c) Making recommendations to the Executive Committee concerning the assignment 

of specific tasks to its members or other Plaintiffs’ counsel. 

d. Plaintiffs’ Liaison Counsel Selection and Duties 

The firm of Lerach, Coughlin, Stoia, Geller, Rudman & Robbins, LLP shall serve as 

Liaison Counsel to the Court should the Court need to contact Plaintiffs’ counsel for scheduling or 

related matters.  Liaison Counsel shall be consulted by Co-Lead Coordinating Counsel and Interim 

Class Counsel on matters pertaining to Ninth Circuit and Northern District of California practice 

and procedure, as appropriate.  

At the direction of Co-Lead Coordinating Counsel, Liaison Counsel shall be responsible 

for: 
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a) Maintaining and distributing to Plaintiffs’ counsel an up-to-date service list; 

b) Receiving and, as appropriate, distributing to Plaintiffs’ counsel orders from the 

Court and documents from other parties and counsel; 

c) Maintaining and making available to Plaintiffs’ counsel at reasonable hours a 

complete file of all documents served by or upon each party, except such documents 

as may be available at a document depository. 

e. Terms of Appointment 

The firms that accept the appointment to serve as Plaintiffs’ Co-Lead Coordinating 

Counsel, Interim Class Counsel, or Liaison Counsel, agree to serve for as long as they remain 

counsel in the litigation or until such time as the Court determines that a change in the duration of 

service or other terms of service shall be made.  The Executive Committee may request changes or 

additions to the organizational structure, subject to Court approval, if warranted by changed 

circumstances.   

The terms of this Organization and Management Plan shall apply automatically to actions 

later instituted, add-ons, or consolidated cases in this Court that involve similar claims.  Plaintiffs 

propose that the Court appoint the named firms as Plaintiffs’ Co-Lead Coordinating Counsel, 

Interim Class Counsel, or Liaison Counsel because of the expectation of their personal 

commitment and contribution to the prosecution of Plaintiffs’ claims and to the successful 

management of the litigation.  

2. Quarterly Reporting 

Plaintiffs propose that the Court order defense counsel and Plaintiffs’ Co-Lead 

Coordinating Counsel to meet and confer no less often than quarterly in order to provide the Court 

and the parties with a mutually agreed list of the cases then pending in the MDL (the “quarterly 

report”). The quarterly report would also include an update on the status of any matters then 

pending before the Court. 

3. Later Filed Cases 

Plaintiffs respectfully request that the Court enter an Order, effectuating the requirements 

set forth in this proposed Plan, and that the terms of this Order shall apply automatically to actions 
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later instituted, add-ons, or actions coordinated or consolidated in this Court that involve similar 

claims.  Liaison Counsel shall promptly serve a copy of the Order on counsel in any such actions, 

and Plaintiffs propose that objections to the terms of the Order be waived unless filed within ten 

(10) days of such service.  A copy of any such objections should be served on all Plaintiffs’ Co-

Lead Coordinating Counsel, Interim Class Counsel, and the defense liaison counsel. 

4. Conclusion 

For the reasons stated above, Plaintiffs respectfully request that the Court adopt Plaintiffs’ 

Joint and Agreed Organization Plan. 

 
DATED: November 7, 2006   

Respectfully submitted, 

 

 Respectfully submitted, 

By   /s/ 
Cindy A. Cohn, Esq. (SBN 145997) 
Lee Tien, Esq. (SBN 148216) 
Electronic Frontier Foundation 
454 Shotwell Street 
San Francisco, CA 94110 
Telephone: (415) 436-9333 x108 
Facsimile: (415) 436-9993 

 
One of the Attorneys for the Hepting 
Plaintiffs 

 By                                 /s/ 
Harvey Grossman, Esq. 
Adam Schwartz, Esq. 
Roger Baldwin Foundation of ACLU, Inc. 
180 North Michigan 
Suite 2300 
Chicago, IL 60601 
Telephone: (312) 201-9740 

 
One of the Attorneys for the Terkel Plaintiffs 

I, Shana E. Scarlett, am the ECF User whose ID and password are being used to file this 

PLAINTIFFS’ JOINT AND AGREED ORGANIZATION PLAN.  In compliance with General 

Order 45, X.B., I hereby attest that Cindy A. Cohn and  Harvey Grossman have concurred in this 

filing. 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 7, 2006, I electronically filed the foregoing with the 

Clerk of the Court using the CM/ECF system which will send notification of such filing to the e-

mail addresses denoted on the attached Electronic Mail Notice List, and I hereby certify that I have 

mailed the foregoing document or paper via the United States Postal Service to the non-CM/ECF 

participants indicated on the attached Manual Notice List. 
 /s/ 
 SHANA E. SCARLETT 

 
LERACH COUGHLIN STOIA GELLER

RUDMAN & ROBBINS LLP 
100 Pine Street, 26th Floor 
San Francisco, CA  94111 
Telephone:  415/288-4545 
415/288-4534 (fax) 
E-mail: shanas@lerachlaw.com 
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