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The Association of the Bar of the City of New York (the “Association™)
respectfully submits this brief as amicus curiae in support of plaintiffs’ motion for partial
summary judgment. The parties have consented to this filing.

L STATEMENT OF INTEREST OF AMICUS CURIAE.

Founded in 1870, the Association is a professional organization of more than
22,000 attorneys. Through its many standing committees, such as its Civil Rights Committee,
the Association educates the Bar and the public about legal issues relating to civil rights,
including the right of access to the courts, the right to counsel and the right to remain free from
unreasonable searches and seizures. The Association also seeks to promote effective assistance
of counsel for everyone, including unpopular persons and groups, and is especially concerned
with protecting the confidentiality of attorney-client communications as essential to such
representation.

Over the past several years, the Association has attempted to demonstrate by
various means—including through the filings of amicus curiae briefs—that individual liberties
need not be subverted by governmental power during times of war and that national security can
be achieved without prejudice to constitutional rights that are at the heart of our democracy. Of
particular relevance here, the Association co-sponsored the resolution adopted by the House of
Delegates of the American Bar Association in February of 2006, urging the President to halt the
surveillance program being conducted by the National Security Agency (“NSA”) and instead, if
necessary, work with Congress to amend the Foreign Intelligence Surveillance Act of 1978

(“FISA”).
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II. SUMMARY OF ARGUMENT.

The Association joins plaintiffs’ arguments concerning the illegality of the NSA
Surveillance Program, as compellingly set forth in plaintiffs’ memorandum in support of their
motion for partial summary judgment (“Pls.” Mem.”). As plaintiffs argue, the NSA Surveillance
Program should be enjoined because: (i) it fails to comply with FISA-—the “exclusive means by
which electronic surveillance . . . may be conducted” within the United States, 18 U.S.C. §
2511(2)(f) (see Pls.” Mem. at 14-21); (ii) Congress’ enactment of the Authorization for Use of
Military Force Against al Qaeda, S.J. Res. 23, 107th Cong., 115 Stat. 224 (Sept. 18, 2001) (the
“AUMPF”) did not overrule or modify FISA and thus does not legalize the NSA Surveillance
Program (Pls.” Mem. at 15-21); (iii) in FISA, Congress lawfully circumscribed the President’s
Article II powers since “a state of war is not a blank check for the President when it comes to the

rights of the Nation’s citizens”, Hamdi v. Rumsfeld, 542 U.S. 507, 536 (2004) (plurality opinion)

(see Pls.” Mem. at 21-32); and (iv) the NSA Surveillance Program does not comply with the
Fourth and First Amendments (see id. at 32-42).

The Association submits this brief to highlight the chilling impact the NSA
Surveillance Program has had and will continue to have on the relationship between lawyers and
clients who are accused of having ties to terrorist organizations. As set forth below, the NSA’s
admitted practice of wiretapping privileged communications in the name of national security—
without a court warrant and pursuant to undisclosed standards that are never subjected to judicial
scrutiny—chills a broad spectrum of constitutionally protected speech, including
communications between attorneys and their clients. Since FISA provides a reasonable and
comprehensive framework for the Executive Branch to protect the Nation’s security—a

framework that Congress has oftentimes amended and can further revise as necessary—the
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Association is concerned that fundamental rights, including the right to counsel are being
impermissibly and unnecessarily undermined.

III.  THE RELEVANT BACKGROUND.

In the wake of a newspaper article revealing that the NSA had been engaged in
warrantless wiretapping of American citizens since 2001, see J. Risen & E. Lichtblau, Bush Lets

U.S. Spy on Callers Without Courts, N.Y. Times, Dec. 16, 2005, at A1, the President informed

the Nation that he had authorized and would continue to authorize such surveillance so long as
the perceived threat posed by al Qaeda and other terrorist organizations continued.

Although few details concerning the program have been revealed, during a press
briefing, the Attorney General explained that the NSA wiretaps conversations once it has “a
reasonable basis to conclude that one party to the communication is a member of al Qaeda,
affiliated with al Qaeda, or a member of an organization affiliated with al Qaeda”. Press
Briefing by Attorney General Alberto Gonzales and General Michael Hayden, Principal Deputy
Director for National Intelligence, Dec. 19, 2005 (“Gonzales Press Briefing”), available at

http://www.whitehouse.gov/news/releases/2005/12/20051219-1.html. The Attorney General

testified before Congress that, “like the police officer on the beat”, NSA personnel unilaterally
decide “what is reasonable” before proceeding with the wiretaps. Hearings Before the Sen.

Comm. on the Judiciary (Feb. 7, 2006), transcript available at

http://www,washingtonpost.com/wp-dyn/content/article/2006/02/06/AR200602060093 1 .html.

After plaintiffs’ motion for partial summary judgment was filed, the Department of Justice
explained that “decisions about what communications [the NSA] intercept[s] are made by
professional intelligence officers at the NSA who are experts on al Qaeda and its tactics”. See
Department of Justice’s Responses to Joint Questions from House Judiciary Committee Minority

Members § 2, available at http://rawprint.com/pdfs/HICrawstory2.pdf (“DOJ Responses”).

3-
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It is uncontested that, to the extent that the procedures followed by NSA
personnel to conduct the wiretaps are scrutinized at all, such oversight is only undertaken by
other members of the Executive Branch. Thus, the Department of Justice says that individuals
from the NSA’s General Counsel and Inspector General offices review the program, with the
participation of the Office of the Director of National Intelligence and Department of Justice.
DOJ Responses q 18. However, the standards purportedly being applied by the NSA personnel
before wiretaps are conducted are undisclosed to and never reviewed, let alone questioned, by a
neutral and disinterested magistrate.

Recent revelations by the Department of Justice also leave no doubt that the
NSA’s warrantless wiretaps reach communications between lawyers and their clients. Indeed,
the Justice Department has affirmatively stated that “[a]lthough the Program does not
specifically target the communications of attorneys . . . calls involving such persons would not be
categorically excluded from interception if they met [the Program’s] criteria”. DOJ Responses

45; see also Privileged Conversations Said Not Excluded From Spying, N.Y. Times, March 25,

2006, at A10.

IV.  THE NSA SURVEILLANCE PROGRAM IMPERMISSIBLY IMPEDES ATTORNEY-
CLIENT COMMUNICATIONS IN VIOLATION OF THE FIRST AND SIXTH
AMENDMENTS.

A. The Importance of Preserving the Confidentiality of Attorney-Client
Communications.

The importance of protecting the confidentiality of communications between
lawyers and their clients is deeply rooted in our legal system. For hundreds of years, the courts
of this country have held that disclosures made by clients to their attorneys to facilitate the

rendering of legal advice are protected with a “seal of secrecy”. See. e.g., Hunt v. Blackburn,

128 U.S. 464, 470 (1888) (“The rule which places the seal of secrecy upon communications

4-
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between client and attorney is founded upon the necessity, in the interest and administration of
justice, of the aid of persons having knowledge of the law and skilled in its practice, which
assistance can only be safely and readily availed of when free from the consequences or the
apprehension of disclosure.”). Thus, “[t]he attorney-client privilege is the oldest of the privileges

for confidential communications known to the common law”. Upjohn Co. v. United States, 449

U.S. 383, 389 (1981) (citations omitted).

The purpose of such confidentiality “is to encourage full and frank
communication between attorneys and their clients and thereby promote broader public interests
in the observance of law and administration of justice”. Upjohn, 449 U.S. at 389; see also Fisher

v. United States, 425 U.S. 391, 403 (1976) (“[1]f the client knows that damaging information

could . . . be obtained from the attorney following disclosure . . . the client would be reluctant to
confide in his lawyer and it would be difficult to obtain fully informed legal advice.”). As the
Supreme Court has noted, the attorney-client privilege shields communications between lawyers
and clients relating to legal advice in recognition “that sound legal advice or advocacy serves
public ends and that such advice or advocacy depends upon the lawyer’s being fully informed by
the client”. Upjohn, 449 U.S. at 389.

In recognition of the importance of confidential communications between lawyers
and their clients, FISA itself includes two kinds of special protections for such communications.

First, prior to obtaining a warrant,' a federal officer acting with the consent of the Attorney

! As “a recognition by both the Executive Branch and the [Legislative Branch] that the
statutory rule of law must prevail in the area of foreign intelligence surveillance”, S. Rep. No.
95-604, at 7 (1978), as reprinted in 1978 U.S.C.C.A.N. 3904, 3908 (hereinafter, “Legislative
History”), FISA requires a judicial warrant for all electronic surveillance for foreign intelligence
in the United States that may intercept communications of United States persons. 50 U.S.C.

§ 1805.
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