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second Hackett declaration, says that the sealed document

2 is a United states Government report that pertains to

3 intelligence activities and is derived from intelligence

4 sources.

5 And then finally, I'll read to you from our

6 response, plaintiffs' response to defendants' motion to

7 deny access to the doc~ment, page 10: The document

8 confirms that plaintiffs were surveilled without a

9 warrant and thus are aggrieved.

10 And the best I can offer you, Your Honor, in

.11 light of the sensitivity of the situation we have before

12 us, is the conclusion that I just read to you based on

13

14

the points in the record that I just read to you. We

believe that there is enough in this record to support

15 certainly a strong inference that there was warrantless

16 surveillance in this case. We've alleged it; and I

17 believe for purposes of this hearing, our allegations are

18 to be taken as true.

19 THE COURT: And you believe that's true of both

20 the individual plaintiffs as well as the foundation? Do

21 they stand in any different status

22

23

MR. EISENBERG: Yes.

THE COURT: as far as you're concerned?

24 MR. EISENBERG: They do. They do. I'm·not sure

25 what I can say. Let me put it this way, treading very

- 9a-



(.,,' .,
,j

1

2

information.

Certainly if you had questions as to our

96

3 classified submissions, we'd be happy to answer them for

4 you and to engage in that. But we think there is no way

5 to proceed in this case without running straight into

6 state secrets.

7 Thank you.

8 THE COURT: All right. Thank you.

9

10

Any response?

MR. EISENBERG: One minute, Your Honor.

11 THE COURT: All right. One minute.

12 MR. EISENBERG: Just responding to one point: Do

13

14

we admit that we don't know whether there was a warrant

for the surveillance in this case? No, we do not admit

15 that. Our position is that the public statements in this

16 case r the documentary evidence presented to this Court in

17 the form of declarations r and the document itself

18 demonstrate that there was no warrant.
i

That's why we

19 commenced this lit igation.

20 If there had been a warrant in this case, I have

21 to assume that the Government would have told Your Honor

22 in the secret declarations that we are not privy to. And

( )
"""--

23 I am going to have to assume further,' Your Honor, in

24 light of what has transpired here today, that the

25 Government has not told Your Honor in classified
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2 in this case.
)

1 confidence that there were no -- that there were warrants

3 I think Mr. Hinkle is right: It seems to be true

4 to a moral certainty that there were no warrants. Thatrs

5 what the warrantless surveillance program is all about.

6 So I think we can get beyond that and, hopefully, working

7 together, find a solution around some of the unusual

8 obstacles in this case and get to a decision on the

9 meri ts.

10 THE COURT: Okay. Thank you.

11 The presentations have been excellent and very

Court is adjourned.
(j

" .,~"J

12

13

14

15

16

helpful to the Court.

you sometime next week.

THE CLERK:

I expect to have an opinion for

Thank you.

CJ

17

18

19

20

21

22

23

24

25

(Proceedings concluded.)
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