











access to this highly classified material, but the judges would have whatever access
they need, consistent with proper security arrangements. (The Department’s court
éecurity officers are responsible for safeguarding the integrity of documents in their
custody and have no authority to alter them.)

Concurrently with the submission of the unredacted brief with the Justice
Department court security officer, we will file with this Court’s Clerk’s Office, and
serve on plaintiffs’ counsel, copies of the pubiic, redacted version of the brief, the
contents of which would be the same as the non-public version, but with all classified
information excised. Thenotation “[REDACTED TEXT]” would appear at any place
in the public brief where classified material had been redacted; thus, the reéder would
be made aware at every point in the text where a redaction had been made. In
additionv to filing the public version of the brief with the Clerk’s Office, we would
also at the same time publicly file and serve a “Notice of Lodging,” explaining that,
concurrently with its filing of the public brief, the Government was also lodging a
non-publié, classified version of the brief with the Department of Justice court
security officer. Thus, while the Government’s unredacted briefs would not be
publicly available or served on plaintiffs’ counsel, but would be made available by
the Department’s court security officer to this Court’s judges assigned to this case,
the fact of the existence and submission of these pleadings would be publicly
disclosed and would form part of this Court’s public record of the case.
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With respect to this appeal, when a judge on the panel assigned to this case
indicates to the court security officer that he or she wishes to review the classified
materials, the court security officer will make arrangements with the Court to hand-

carry the materials in question from Washington, D.C. The judge, but not the judge’s
| staff or the Court’s staff, will then be able to examine the pertinent documents. Ifthe
judge takes any notes as part of his or her review, the notes themselves might become
classified and have to be treated as such. At the end of the judge’s review, the court
- security officer willretrieve the classified documents, and return them to Washington,
D.C., for secure storage under the control of the court security officer.

These are essentially the same procedures that we fbllowed in the district court
proceedings in this case, with the district court’s approval, as well as in similar cases
in other district courts and courts of appeals. We note, in particular, that we have
utilized the procedures described herein in an ongoing appeal in the Sixth Circuit
involving issues related to those in this case, including issues involving the state
secrets privilege. See ACLUv. NSA, Nos. 06-2095, 06-2140 (6th Cir.). And, as noted
above, we have filed a motion essentially identical to this one, and have followed the
procedures outlined therein, in Hepting v. AT&T Corp., No. 06-17137 (9th Cir.),

which this Court has recently consolidated with the present appeal.



CONCLUSION
For the foregoing reasons, this Court should approve the procedures described
above for submitting public and sealed versions of the Government’s briefs in this

matter, because sensitive classified information must be provided to the appropriate

judges of this Court.
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