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INTRODUCTION
~ Plaintiff Perfect 10, Inc. (“P10”) appeals from the District Court’s
denial, in part, of a motion for preliminary injunction seeking to prevent
massive, ongoing copyright infringement. P10 publishes the magazine

“Perfect 10” and owns the subscription website perfect10.com. Perfect 10

Magazine and perfect10.com feature copyrighted images of beautiful
~ “natural” models. ERG1268."! Defendant Gbogle Inc. is the world’s third
most visited website. ERG137418;ERG199. Under the guise of providing a

“search function” and despite receiving extensive notice of infringement,
Google directly copies, distributes, and displays thousands of P10’s
copyrighted images, and publishesvconﬁdential usernames/passwords to
P10’s website. Google aggregates, and makes available to Google users, |
P10 images by selecting, copying, and displaying reduced-size
(“thumbnail”) images obtained from infringing websites, and by in-line
linking and framing full-size images on Google’s own website. Google
links the P10 images it copies Aand displays, as well as its text web search
results, to infringing third-party websites that themselves display thousands .
of additional infringing P10 images, and from which Google often derives
advertising revenue. | _
The District Court found Google’s copying and display of thumbnail ,
_ images was likely infringing, and should be preliminarily enjoined.
However, the Court found Google’s in-line linking and ﬁaming of Pl’(-)’s

full-size images was not a display because Google did not also copy those

' “ERG” refers to the Excerpts of Record for this appeal. “ERA” refers to
the Excerpts of Record in the related Amazon appeal. The number
immediately after “ERG” is the page number of the Excerpts of Record.
Paragraph numbers are designated by “9”; line numbers by “In.” Certain
portions of the ERG are highlighted for the Court’s convenience.
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images onto its servers. The District Court also held that Google likely was
not contributorﬂy or vicariously liable for knowingly linking to inﬁinging
content.

In denying P10’s motion as to Google’s display of full-size images,
the District Court failed to even cite the broad definition of “display” in the
Copyright Act. Instead the Court substituted its own policy determination
and novel “server” test, requiring that a defendant violate the repr(;duction
right (by copying images onto its own server) as a necessary condition to
finding the display right violated. This “bright line” test is without
precedent and erroneously conflates the act of copying and storing images
with displaying them. Regardless of where the images are stored, Google
displays to users full-size P10 images from its own website by a
technological process or device (in-line linking), plainly satisfying the
statutory definition of “display.” |

The District Court also applied incorrect legal standards to P10’s
secondary infringement claims. As to contributory infringement, the District
Court assumed Google had actual knowledge of infringement, but narrowly
construed Google’s contribution to the infringing activity by ignoring,
among other things, Google’s location, selection, and aggregation of
thousands of infringing P10 images for its users, its provision of an audience
for infringing websites, its business partnership with infringing advertising
affiliates, and its knowing, unauthorized distribution of passwords and
usernames providing access to P10’s website. Moreover, by overlooking
‘another form of contribution — Google’s failure to disable access to
i-nfringing content after notice — the District Court upset the balance between
search engines and copyright holders embodied in Section 5 12(d) of the

Digital Millennium Copyright Act (“DMCA”).



As to vicarious infringement, the District Court found that Google
received a direct financial benefit from infringement, but incorrectly defined
the ability to control infringement as requiring the ability to completely
eliminate direct infringement on the Internet, rather than to limit the
infringing images and links on Google’s own index and system, over which
Google admittedly possesses ultimate control.

The District Court’s rulings are harbingers of enormous harm to
copyright holders. P10’s motion narrowly sought to stop Google’s
giveaway of specified P10 copyrighted images. Such relief is necessary to
protect the copyrighted works that are the foundation of P10’s business, but

will not affect the non-infringing operation of Google’s search engine.

I. STATEMENT OF JURISDICTION

The District Court had federal question jurisdiction under 28 U.S.C.
§§1331 and 1338(a). ERG2. The Order Granting In Part and Denying In
Part Perfect 10’s Motion for Preliminary Injunction Against Google was
entered on February 21, 2006, ERG1267-1314, and is reported at 416
F.Supp.2d 828. P10 timely filed its Notice of Appeal on March 20, 2006,
pursuant to Fed.R.App.P. 4. ERG1315-1321. Google filed its Notice of
Cross-Appeal on March 22, 2006. On May 9, 2006, the District Court
entered a Preliminary Injunction Order, implementing its Order Granting In
Part Perfect 10’s Motion for Preliminary Injunction. ERG1358-1364. P10
timely filed a Notice of Appeal from the May 9 Order on May 22, 2006.
ERG1435-1439. This Court has jurisdiction under 28 U.S.C. §1292(a)(1).



II. STATEMENT OF ISSUES

1. Did the District Court err by holding that Google’s in-line
linking and framing of infringing P10 images on its own website was not an
infringing “display” (or “distribution”) under the Copyright Act?

2. Did the District Court err in concluding that Google does not
“materially contribute” to ihfringement, where, inter alia, Google searches
out, selects, organizes, aggregates, and makes available at one location,
google.com, thousands of P10 images from websites it knows are infringing,"
provides an audience for these infringing websites, organizes search results
to favor its infringing advertisihg partners, refuses to disable access to
infringing works after notice, and provides infringing images even when the
websites from which those images were obtained no longer offer them?

3. Didthe DiStrict Court err in concluding'that Google does not
have the “right and ability to control” infringement and, therefore, is not
vicariously liable, where, inter alia, Google controls which images and
websites it provides in its search results, in what order and with what
frequency, can remove links to infringing websites and infringing images,
provides advertisements to and shares revenue with infringing websites, and
has the absolute ,contractua_lbright to terminate its advertising partnership
with the infringing websites? '

4. Did the District Court err in finding that Google was not likely |
liable for knowingly publishing usernames and passwords which allow

unauthorized access to all P10 images at P10’s subscription website?






