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I JURISDICTION

In addition to the appeals identified by Perfect 10, Inc. (“P10™),
Google also filed notices of appeal on June 7, 2006 from the District Court’s
Preliminary Injunction (“PI”) entered May 9, 2006, and on June 15, 2006
from the District Court’s denial of modification of the PI entered June 8,
2006, pursuant to Federal Rule of Appellate Procedure 4. SERG0892-902;
SERG906-915.1 On July 7, 2006, Google filed a stipulated motion to
consolidate these two appeals with the appeals identified by P10. The
appeals are also consolidated with P10’s appeal from the denial of a
preliminary injunction against Amazon.com, Inc.

Google agrees that this Court has general appellate jurisdiction over
appeals from the District Court’s orders relating to the PI. All orders
appealed from are orders relating to a preliminary injunction, which are
appealable under 28 U.S.C. §1292(a)(1).

Google denies, however, the jurisdiction of the District Court and this
Court to enforce many of the copyrights at issue here. A federal court has
no jurisdiction over the enforcement of unregistered copyrights. 17 U.S.C. §
411; see Corbis Corp. v. Amazon..com, Inc., 351 F. Supp. 2d 1090, 1112-13

(W.D. Wash. 2004); Corbis Corp. v. UGO Networks, Inc., 322 F. Supp. 2d

! SERG refers to Google’s Supplemental Excerpts of Record. ERG refers
to P10’s Excerpts of Record.



520, 522 (S.D.N.Y. 2004). P10 has asserted that its suit concerns over
11,000 works. Its Complaint identifies fewer than 150 copyright
registrations, for a small fraction of those works, and it alleges some pending
applications for registration. ERG136916. Even’v assuming that some
registrations have occurred, P10 undoubtedly seeks to enforce unregistered
copyrights in many works. Although Google’s proposed form of injunction
required P10 to verify ownership of copyright registrations, SERG0781:1-3,
the District Court refused to limit the injunction to registered copyrights.
ERG1360-61. Because this jurisdictional defect affects only particular
copyrights asserted by P10, not the entire action, the Court may cure it by
requiring that any preliminary injunction be limited to works for which P10
has secured copyright registrations.

II. STATEMENT OF THE ISSUES

A.  Did the District Court properly hold that P10 is unlikely to
establish that Google is secondarily liable for copyright infringement?

B.  Did the District Court properly hold that P10 failed to establish
that Google’s framing of or in-line linking to infringing copies of P10’s
images constituted a public display or distribution rendering Google liable

for direct copyright infringement?



C.  Did the District Court err in holding that P10 had established a
likelihood of proving that Google’s creation and public display of
thumbnails directly infringed PlO’s‘copyrights and was not fair use?

D.  Regardless of the correctness of the District Court's view of the
merits, did the Distric;t Court nevertheless err in granting a PI, where the
balance of harms and the public interest clearly oppose an injunction?

E.  Assuming some preliminary relief were warranted, is the PI
overbroad?

III. INTRODUCTION

P10, an “adult” magazine and website publisher, challenges the most
useful and popular Internet search tool, Google’s search engine, with claims
under every copyright infringement theory (direct, contributory, and
vicarious), and apparently with respect to every distinct copyright right. The
case arises from the simple fact that Google provides a robust, powerful,
simple (to the user), and convenient tool for any user to find any type of
information on the Web. Google works on a variety of computing
platforms, a variety of Internet “browser” software programs at the user end,
and a variety of network server platforms at the “server host” or source end,
across millions of available communications pathways, to help users locate

almost any publicly available information on the Web.



P10 turns Google’s technological and marketplace achievement on its
head, depicting Google as a menacing, deliberate, and obstinate infringer,
building its business on “stolen” pornography. Relying on invective, P10
calls Google the Internet’s largest “porn site.” ERG1223.

P10 aims to hobble the Google search engine in the following ways:
(1) by forcing Google to screen for infringemerit and filter all Web content
- before Google indexes it and points to it in search results; (2) by forcing
Google to alter its architecture and develop new image recognition
technology to identify infringements of P10 photographs by matching Web
content against pictures to be furnished by P10, before images are indexed

by Google; (3) by obliging Google to delete images

and (4)
imposing damages after trial of $1.65 billion (a figure calculated from P10’s
own statements, although P10 sheepishly refuses to acknowledge the total).

‘P10 has tried to trip Google up over so-called “DMCA notices” that
P10 fumishéd from time to time. Seeking windfall statutory damages of
over a billion dollars unrelated to any actual harms, P10 sent burdensome
but fatally deficient notices regarding search results indexing allegedly

infringing websites, often at inconvenient times such as late in the day



around major holidays, e.g., SERG0242-259, evidently calculated to thwart
Google’s safe harbor under the Digital Millennium Copyright Act
(“DMCA”), 17 U.S.C. §512, which sometimes depends upon responses to
certain notices. In fact, as shown below, while Google made enormous
efforts to process P10’s “notices” and to suppress many search results, P10’s
notices were insufficient to trigger Gdogle’s need to respond under the safé
harbor.

More than nine months after filing suit against Google, P10 sought a
preliminary injunction based only on copyright claims. The District Court
rightly held that P10 was unlikely to prevail on its direct infringement claims
based on Google’s alleged framing? of unauthorized P10 images as part of
Google’s Image Search. The court also correctly held that P10 was unlikely
to prevail on any of its contributory infringement and vicarious liability
claims against Google based on the actions of third parties.

The District Court also held, however, that P10 would likely prevail
on its direct infringement claim based on Google’s creation and public
display of thumbnails for its Image Search engine, despite the fact that the

only Ninth Circuit precedent, Kelly v. Arriba Soft Corp., 336 F.3d 811 (9th

2 As discussed below, “framing” occurs when a browser causes material
from two different web sources to appear simultancously on screen.
“Framing” and “in-line linking” as used by P10 are synonymous.



Cir. 2003), found a search engine’s use of thumbnails, nearly identical to
Google’s use in Image Search, to be a fair use. Based upon this holding, the
District Court ordered an injunction that would require Google to disrupt and
drastically redesign its Image Search in order to comply. The court erred in
holding that Google’s creation and display of thumbnails were an
infringement and not fair use, in presuming irreparable harm to P10, and in
improperly considering the balance of harms and the public interest. Google
appeals from both the improvident granting of th¢ injunction and the District
Court’s refusal to modify the injunction.

IV. STATEMENT OF THE CASE

P10 sued Google on November 19, 2004 and filed an amended
“complaint on January 18, 20035, alleging direct, contributory, and vicarious
copyright infringement; circumvention of copy-protection systems;
trademark violations; unfair competition; and violations of publicity rights.
ERG1-52.

More than nine months after filing suit, P10 sought a preliminary
injunction based only on its copyright claims. On February 21, 2006, the
District Court granted in part and denied in part P10’s motion. Perfect 10,
Inc. v. Google Inc., 416 F. Supp. 2d 828 (C.D. Cal. 2006). Google largely

prevailed: the District Court held P10 was not likely to succeed on direct



infringement claims based on Google’s alleged “framing” of unauthorized
P10 images and on P10’s vicarious liability and contributory infringement
claims. Id. at 851, 858-59. Though “reluctant,” the court ruled P10 would
likely succeed on its direct infringement claim based on Google’s “creation
and public display of thumbnails,” miniature images used to deliver Image
Search results. Id. at 851.
After soliciting proposals and briefing from the parties, the District
Court entered the PI on May 9, 2006, nearly 18 months after P10 sued.
ERG1358-1364. The PI mandates a notice and “takedown” procedure for
thumbnails. P10 may notify Google monthly about allegedly infringing
thumbnails in Google’s search results. P10 must submit the URLSs of
thumbnails along with statements that P10 owns rights to the images and
that the third parties hosting the images are unauthorized. ERG1360-
ERG136194.
Under the District Court’s “takedown” process, Google must then
either contest P10’s claims or
within ten business days, cease displaying and
permanently remove from those of its servers that

provide thumbnails to the public all infringing
thumbnails identified ....

ERG136195(a).



Upon entry of the PI, as Google investigated compliance, it became

‘The District Court summarily denied the application on
| June 8, 2006.. SERG0903-04.

On June 13, 2006, Google applied for a stay of the removal
requirement pending appeal. SERG0937 (no. 185). On June 15, 2006, the
District Court temporarily stayed the PI to permit Google to seek a stay from
this Court. SERG0905. Google’s motion for stay is presently before this
Court.

V. FACTS
A. The Parties

P10 phblishes an “adult” magazine and website, ERG134-35, with
little commercial success. SERG0503:15-0504:21; SERG0593-606;
SERG0744-50.

Google offers the most robust and popular Internet search engine in

the world. Google’s general purpose search engine automatically explores



and indexes more than 8 billion web pages and responds to search queries by
listing the most likely relevant documents in its index. SERG0482:1-11. A
“staple educational resource,” Google’s search engine facilitates vast
research and news gathering, and gives users snippets of web pages or
thumbnail images that the system identifies as probably relevant to search
queries. Id.; Search King, Inc. v. Google Tech., Inc., No. 0201457, 2003
WL 21464568 at *4 (W.D. Okla. May 27, 2003); SERG0545-92. Google
delivers search results without charge to either users or information
providers. Google does not require accounts or subscriptions for the general
public search engine use challenged in this litigation. SERG0003:1-3.

B. Operation Of The Internet And Browser Software

This dispute occurs because the Web makes information and creative
works widely accessible and because search engines help users find
information and works. The Web is an open, network service operating over
the Internet by means of the Hypertext Transfer Protocol (“HTTP”), which
enables the linking and sharing of a vast number of documents across the
Internet. SERG0479:27-0480:9. It operates through a massive collection of
links that connect these documents, residing on Web servers, in countless
ways. Id. “Browser” software programs such as Internet Explorer enable

Web users to navigate through these links from document to document. Id.






