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Deputy Clerk Court Reporter / Recorder Tape No.
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Not Present Not Present
Proceedings: (IN CHAMBERS) DEFENDANTS’ MOTION TO STRIKE MATTER
FROM PLAINTIFF’S SECOND AMENDED COMPLAINT (DE 23)
AND

DEFENDANT’S MOTION TO DISMISS PLAINTIFF’S SECOND
AMENDED COMPLAINT (DE 27)

L. FACTUAL BACKGROUND

Marvel Enterprises, Inc. and Marvel Characters, Inc. (collectively “Plaintiffs”) brought this action
against defendants NCSoft Corp. (“NCSoft”), NC Interactive (“NCI”), and Cryptic Studios (“Cryptic™)
(collectively “Defendants™) on November 10, 2004, Plaintiffs assert claims for: (1) direct, (2) contributory,
and (3) vicarious copyright infringement under 17 U.S.C. §§101, et seq., (4) direct, (5) contributory, and
(6) vicarious registered trademark infringement under 15 U.S.C. §1114, (7) direct, (8) contributory, and (9)
vicarious common-law trademark infringement under 15 U.S.C. §1125, (10) intentional interference with
actual and prospective economic advantage, and (11) declaratory relief. Plaintiffs contend that Defendants
created, marketed, distributed and hosted a computer game that allows players to play online and create
characters that are virtually identical in name, appearance, and characteristics to characters owned by
Plaintiffs.

Defendants have filed this Motion to Strike pages 300, 302, 303-04, and 306 from Plaintiffs’ Second
Amended Complaint. Defendants also request that the corresponding lines 10 through 16 and 21 through
22 of page 14 be stricken because they refer to these exhibits.

Defendants NCSoft and NCI have filed this Motion to Dismiss Plaintiffs’ Second Amended
Complaint pursuant to Federal Rule of Civil Procedure 12(b){6). Defendant Cryptic joined in the motion.
Defendants also contend that the complaint should be dismissed because Plaintiffs’ claim for declaratory
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II. JUDICIAL STANDARD

A. Motion to Strike

L
Federal Rule of Civil Procedure 12(f) allows the Court to order stricken from a pleading-any
redundant, impertinent, immaterial or scandalous matter. Fed. R. Civ. Pro. 12(f). This includes “fals‘é_f_and
sham” pleadings. Bradley v. Chiron Corp., 136 F.3d 1317, 1326 (Fed. Cir. 1998) (affirming district ccﬁjm’s

striking of allegations as “false and sham”). W
B.  Motion to Dismiss for Failure to State a Claim

Under Federal Rule of Civil Procedure 12(b)(6), the court must assume the plaintiff’s allegations
are true, and must construe the complaint in the light most favorable to the plaintiff. Cahill v. Liberty Mut.
Ins. Co., 80 F.3d 336, 337-38 (9th Cir. 1996). The sole issue raised by such a motion is whether the facts
pleaded, if established, support a valid claim for relief. See Neitzke v. Williams, 490 U.S. 319, 327 (1989).
The court may not dismiss “unless it appears beyond a doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to relief.” Conley v. Gibson, 355 U.S. 41, 45-6 (1957).
However, a court need not accept as true conclusory legal allegations cast in the form of factual allegations.
See W. Mining Council v. Watt, 643 F.2d 618, 624 (Sth Cir. 1981). A dismissal is proper where there is
either a “lack of a cognizable legal theory,” or “the absence of sufficient facts alleged under a cognizable
legal theory.” Balistreri v. Pacifica Police Dept., 901 F.2d 696, 699 (9th Cir, 1990).

III. DISCUSSION

A. Portions of Plaintiffs Second Amended Complaint Should be Stricken

Defendants argue that the specified exhibits and corresponding portions of Plaintiffs’ Second
Amended Complaint should be stricken as “false and sham” because the allegedly infringing works depicted
in the exhibits and referred to in the pleadings were created by Plaintiffs themselves. For the following
reasons, the Court agrees.

Plaintiffs themselves have proposed removal of pages 300, 302, 303, and 304 attached as exhibits
to Plaintiffs’ Second Amended Complaint. (Opp’n to Mtn. to Strike p. 2). Thus, the Court sees no reason
not to order those exhibit pages stricken. Accordingly, the portions of the Second Amended Complaint
referring to these exhibits, and stating allegations of individual acts of infringement based thereon, should
be stricken as well.

Lines 20 through 22 of page 14 of the Second Amended Complaint refer to page 306, which
Defendants have also requested be stricken. Though Plaintiffs’ opposition failed to challenge Defendants’
contention that page 306 also represents a game character created by Plaintiffs themselves, Defendants only
present evidence that pages 300, 302, 303 and 304 depicted game characters created by Plaintiffs. (Willsey
Decl. Ex. 6) (Plaintiffs’ attorney conceding pages 300, 302, 303, and 304 depict characters created by
Plaintiffs). The Court has been presented with no other evidence suggesting that page 306 depicts a game
character created by Plaintiffs. Thus, page 306 and the corresponding lines 20-22 of page 14 of the Second
Amended Complaint shall not be stricken.

CV-90 (06/04) : CIVIL MINUTES - GENERAL Page2 of 7






