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I, Marc Perkel, hereby state as follows

1 I am the systems administrator for the Electronic Frontier Foundation (EFF). The
facts contained herein are known to me of my own personal knowledge and if
called upon to testify thereto, I could and would competently do so.

2 .- As part of my job duties for EFF, I am responsible for the purchase and
installation of new hardware including printers and computers.

3. On or about mid-January, I ordered a Lexmarlc Optra 622 printer for the EFF. I
ordered the printer from a website retailer. TJte printer arrived on or about
January 24, 2003.

4. When I unpacked the printer, I discovered a sheet of paper purporting to be a
"license/agreement." A true and correct copy of the paper is included as Exhibit A
hereto and incorporated herein by this reference. This; was the first reference I
had seen to any license/agreement for printer cartridges as part of the purchase of
the printer. It was not visible on any of the outer packaging on the printer nor
referenced in the web pages describing the printer when I ordered it.

5 The English language portion of the document states: "Please read before
opening. Using the patented cartridge inside confinns your acceptance of the
following license/agreement. This all new cartridge is sold subject to a restriction
that it may be used only once. Following this initial use you agree to return the
empty cartridge only to Lexmark for remanufacturing and recycling. If you don't
accept these tenns, in the US contact Lexmark at 800-292-5885, ext. 83363. In



other countries contact your local Lexmark representative. A regular priced
cartridge without these tenns is available."

The document repeated what I assume to be the same message in five other

languages.
6.

On January 24, 2003 I attempted to call the listed number, 800-292-5885 ext.
83363 to state that I did not accept the tenns contained in the document.

7.

I attempted to call the 4 times and each time received a message indicating that
the extension did not exist.

8.

9. After the four unsuccessful attempts to contact Lexmark at the number listed on
the document, I called the Lexmark sales department and spoke to a woman
named Deshawn Gordon. Ms. Gordon confirmed that the extension did not work.

I asked Ms. Gordon about the license/agreement. She also said that she had never
heard of this license/agreement and asked me to fax it to her. I did. A true and
correct copy of my fax to Ms. Gordon is attached hereto as Exhibit B and
incorporated herein by this reference.

10.

On the fax cover sheet, I asked Ms. Gordon the following questions: 1) what do
we need to do to get this (printer cartridge) without the agreement? 2) Is there an

.- option to get a refund on the printer if the customer doesn't accept the terms? 3)
Am I limited to only running license free cartridges in the future?

1

12. On Monday, January 27,2003, Ms. Gordon called me back and said that the
license/agreement was not binding. She said that the license/agreement does not
prevent the end user from purchasing another print cartridge in the future or
require them to return the cartridge. She said that there is no penalty for failure to
return the package or tracking to see if the customer returns the cartridge.

13. Ms. Gordon called the arrangement a "prebate," meaning pre-rebate. She gave me
the part numbers for the non-prebate cartridges. She said that the goal of the pre-
bate was to ensure that cartridges are disposed of in a way that is
"environmentally friendly." She discussed Lexmark's process of destroying the
returned spent cartridges and made it clear that the cartridges were not refilled and
resold. She assured me that what I was getting when I returned a cartridge was a
"new" cartridge and not a refill.
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14, I told Ms. Gordon that the EFF lawyers were concerned that by using the
cartridge we were entering into some sort of contract. Ms. Gordon replied that this
was not the case and that there was nothing to be concerned about.

~

15. I declare under penalty of perjury that the foregoing is true and correct and this
document was executed on February 6.2003 in San Francisco. California.

Further the Affiant saith not. h.f} 11.-<. flf1{(c\"

- Marc Perkel

STATE OF Uv )

COUNTY O~ ~ ')u'~

/ A The f~~t~~~:~~ was subscribed, sworn to, and acknowledged before me this
--¥- day of, ~ - - - 7 - 2003, by Marc Perkel.

I My commission expires: 0/ - / 5 -- ~~ t/ .
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Please read before opening. Using the patented cartridge inside cc .rirms your acceptance of the following license/agreement This all new
CMtridge is saki Stmject to a restriction that.it may be used only once. Following this initial use you agree to return 1fte empty cartridge only
to Lexmark for remanufacbJring and recyding.1f you ~'t accept these terms. in US contact Lexmark at 1-800-292-5885. ext 83363. In other
countries contact your local Lexmark representative. A regular priced cartridge without these tenns is available.

DEVOLVA 0 CARTUCHO VAllO A LEXMARK PARA RECONDICIONAMENTO E RECCLAGEM

leia antes de abrir. A utili~ do car1Ud1o patente8 ~ nesta embaiagem confinna ~ aceita os tefmOS do seguinte
~~. Este canumo inteiramente novo e vendido com a restri~ de sO poder ser utilizado urna vel. Ap6s esse uso inidaJ, voce
concorda em deYOIver a caltud1O vazio somente a Lexmark para recondidonamento e recidagem. Se nao aceitar esses tefmOS (nos EUA),
enn em contatD com a Lexmark pelo numero 1-800-292-5885, ext 83363. Para autros palses, entre em cantata com a seu representante
local da ~ cartumos a ~ p~ normal, sem estes tem1OS, estao tambem dispon{veis.

RETOURNEZ VOTRE CARTOUCHE VIDE A LEXMARK POUR RECONDmONNEMENT ET RECYCLAGE-
Veuillez lire les in~ avant de ~ a I'~re. L'utilisation de Ia cartoud1e breyetee foumie implique ~ YOUS acceptez
l'accOfd de lkence suivant Cette cartoud1e entierement neuve est comn1@f'cialisee pour ne servir qu'une seule fois. Une fois la cartoume
vide, retournez-la uniquement a Lexmark pour reconditionnement et recyciage. Si '«)US n'acceptez pas les termes de ce tonnt, aux
Etats-Unis, contactez Lexmark au numero suivant 1-800-292-5885, ext 83363. Pour les auves pays, contactez votre revendeur Lexmark
habitue!. Une cartDUChe a prix normal, non soumise a ces conditions, est egalement disponible.

SENOEN SIE DIE LEERE TONERKASSETTE ZUR WIEDERVERWENOUNG UNO ZUM RECYCUNG AN LEXMARK ZUROCK- - - - -
Bitte lesen Sie diese Vereinbarung. bevor Sie die Verpackung Offnenl Wenn Sie die darin entnaltene patentierte Tonerkassette verwenden.
erkJaren Sie sich mit der folgenden Uzenzvereinbarung einyerstanden: Diese fabrikneue Tonerkassette wird yorbehaltllch der Einsmrankung
ve~ daB sie nur einmal verwendet wird. Sie erkliren sidI einverstanden. die leere Toneftass nad1 dieser ~Iigen Verwendw'9
Z\Jr Wiedervefwendung und zum Recycling an Lexmark zurUckzusenden. Wenn Sie diese Bedingungen nicht akzeptieren mOchten. wenden
Sie sid1 bitte an einen LexmaIk-Handler in Ihrer Hahe. Diesel' halt Standard-Tonerkassetten zum reguliren Preis fUr Sie bereit. ffir die diese
Bedingungen nicht gelten.

RESTJTUIRE LA CARTUCOA VUOTA ALLA LEXMARK PER LA RILAVORAZIONE E IL RICCLO

Leggere queste istruzioni prima di aprire la confeziooe.L'uso delia cartuccia brewttata contenuta all'intemo delia confezione implica
I'accettazione defla seguente licenza 0 accorOO.la presente CMtuCcia. totalmente nuova. v;ene venduta per essere utilizzata una sola volta.
L'utente si impegna a restituire la cartuccia wota solo alia Lexmark. per la rilavorazione e il riado. Se I'utente non accetta i ~ti tennini,
negli Stat! Uniti e possibile rivolgersi alia Lexmark al numero 1-800-292-5885, ext 83363. Negli altri paesi. e possibile ~rsi al vostro
Riwnditore Lexmark. Sono disponibili cartIKce non soggette ai tennini riportati ~.

DEVUELVA EL CARnJCHO VAdo A LEXMARK PARA SU RECICLAJE Y REUT1UZAOON
- -- ---

Lea la siguiente infomlaci6n antes de utilizar ~ productD. La utilizaci6n del cartucho patentD que se encuentta en ~ interior confinna la
aceptaci6n de la siguiente licencia/aalerdo. EI cartIKho completamente nuevo se vende sujeto a la restricci6n de que puede utilizarse sOlo
una vel. Tras utilizar ~ producto par primera vel. se compromete a devoIver ~ ~ vado a Lexmark para su reddaje y reutilizaciOn.
Si no acepta estos terminos y se encuentra en Esta~ Unidos. pOngase en contacto con Lexmark en el numero 1-800-292-5885,
ext 83363. En otros paises p6ngase en contacto con eI representante local de Lexmark. Tantien se encuentra disponibIe
un cartucho de pretio y condiciones estandares que no esta sujeto a estos tenninos.







Please read before ~ing. Using the patented cartriftJe inside conflmlS your acceptance of the following license/agreement. This all new
cartridge is sold subject to a restriction that.it may be used only once, Following this initial use you agree to return the empty cartridge only
to Lexmark for remanufacturing and recycling. If you don't accept these !ems, in US contact Lexmark at 1-800-292-5885, ext 83363. In other
countries contact your Iocallexmark representative. A regular priced cartridge wi-thout these terms is available.

DEVOL VA 0 CARTUCHO VAllO A LEXMARK PARA RECONDICONAMENTO E RECCLAGEM

Leia antes de Dir. A util~ do car1Ud1O patenteado contido nesta embalagem confirma ~ aceita os tennos do seguinte
COOb'ato/I~. Este cartumo inteirarnente novo e wndido com a restri~ de 56 poder ser utilizado uma vel. Ap6s esse usa iniciaJ, voce
concorda em devoIver 0 cartucho valia somente a Lexmark para recondidonarnento e recidagem. Se nio aceitar esses termos (nos EUA),
entre em contatD com a Lexmark peIo numero 1-800-292-5885, ext 83363. Para outros paises, entre em contato com 0 seu representante
local da Lexmart. CartudIos a urn ~o normal, sem estes termos, estao tambem dispon('o'eis.

RETOURNEZ VOTRE CARTOUCHE VIDE A LEXMARK POUR RECONDmONNEMENT ET RECYCLAGE

Veuillez lire les ins1nK2ions avant de proceder a l'OtMrture. L'utilisatioo de Ia cartDuChe ~ foumie implique ~ vous accepteZ
I'accord de licence survant Cette cartDu~e entieremem newe est commercialisee pour ne servir qu'une seule fois. Une fois la cartoudte
vide, retoumez-la ooiquement a Lexmark pour recondltionnement et re(yclage. Si YOUS n'acceptez pas les termes de ce contrat. aux
Etats-Unis, contactez Lexmark au numero suivant 1-800-292-5885, eX! 83363. Pour les awes pays, contactez votre reYerMieur Lexmark
habitueI. Une cartDtKhe a prix normal. non soumise a ces coocitions. est egalement disponible.

Bitt! lesen Sie dies! Vereinbarung. bevor Sie die Verpackung offnen I Wenn Sie die darin enthaltene patentierte Tonefkassette verwenden.
erkJaren Sie sid1 mil der foigenden Uzenzvereinbarung einvefStanden: Diese fabrikneue Tonerkassette wird vOfbehaltlid1 der Elnschrankung
verkauft. daB sie nur einmal verwendet wird. Sie erkJiren sidI einverstanden. die leere Tonerkassette nad1 dieser erstmaligen Verwendung
rur Wiederverwendtl1g und rum Rec)'ding an Lexmark zunDzusenden. Wenn Sie dlese Becingungen nid1t akzeptieren mOchten. wenden
Sie sid1 bitt! an einen Lexmark-Handler in Ihrer Nahe. Dieser halt Standard-Tonerkassetten rum reguliren Preis (ur Sie bereft, fUr die diese
Bedingungen nidrt geiten.

RESTTTUIRE LA CAKTUCCA VUOTA AUA LEXMARK PER LA RILAVORAZIONE E IL RfCCLO

Leggefe queste istruzioni prima di aprire la confeziooe.L'uso delia cal'tUcda brevettata contenuta all'intemo delia coofezione impiica
I' accettazione della seguente licenza 0 accordo. La presente canuccia, totalmente nuova, viene venduta per essere utilizzata una sola volta.
L'utente si impegna a restituire la cartuccia vuota solo alia Lexmark. per la rilavorazione e il riciclo. Se I'utente non accetta i presenti termini,
negli Stati Uniti e possibile rivolgersi alia Lexmark. al numero 1-800-292-5885, ext 83363. Negli altri paesi, e possibile rivolgersi al vostro
Rivencitore Lexmark. Sono disponibili cartucce non soggette ai termini riportati sopra.

DEVUELVA EL CARTUCHO VAdo A LEXMARK PARA SU REOClAJE Y REUTlUZAa6N- -
Lea la s"9Jiente informaciOn antes de utilizar eI producto. La utilizaciOn del cartud1O patentado ~ se erKUentra en eI interior confirma la
aceptaci6n de la siguiente licenda/acuerdo. EI cartucho completamente nuevo se vende sujeto a la restricd6n de que puede utili~ 5610
una Vel. Tras utilizar eI producto par primera vez. se compromete a deYolver eI cartud1O vado a Lexmark para su recidaje y reutilizaci6n.
Si no acepta estos terminos y se encuentra en Estados Unidos, p6ngase en contacto con Lexmark en eI nlimero 1-800-292-5885,
ext 83363. En otros paises p6ngase en contacto con et representante IocaJ de Lexmark. Tanmien se encuentra disponible
un cartud10 de precio Y condidones estandares que no esta sujeto a estos t8minos.
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