Special Requirements Related to Border Measures

19.  Each Party shall provide that any right holder initiating procedures for its
competent authorities to suspend release of suspected counterfeit or confusingly similar
trademark goods, or pirated copyright goods®? into free circulation is required to provide
adequate evidence to satisfy the competént authorities that, under the laws of the country
of importation, there is prima facie an infringement of the right holder's intellectual
property right and to supply sufficient information that may reasonably be expected to be
within the right holder’s knowledge to make the suspected goods reasonably recognizable
by its competent authorities. The requirement to provide sufficient information shall not

3% For purposes of paragraphs 19 through 25:

(a) counterfeit trademark goods means any goods, including packaging, bearing without
authorization' a trademark that is identical to the trademark validly registered in respect of such goods, or that
cannot be distinguished in its essential aspects from such a trademark, and that thereby infringes the rights of
the owner of the trademark in question under the law of the country of importation; and ‘

(b) pirated copyright goods means any goods that are copies made without the consent of the right
holder or person duly authorized by the right holder in the country of production and that are made directly or
indirectly from an article where the making of that copy would have constituted an infringement of a
copyright or a related right under the law of the country of importation.
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unreasonably deter recourse to these procedures. Each Party shall provide that the
application to suspend the release of goods shall apply to all points of entry to its territory
and remain applicable for a period of not less than one year from the date of application, or
the period that the good is protected by copyright or that the relevant trademark registration
is valid, whichever is shorter.

20.  Each Party shall provide that its competent authorities shall have the authority to
require a right holder initiating procedures to suspend the release of suspected counterfeit
or confusingly similar trademark goods, or pirated copyright goods, to provide a
reasonable security or equivalent assurance sufficient to protect the defendant and the
competent authorities and to prevent abuse. Each Party shall provide that the security or
equivalent assurance shall not unreasonably deter recourse to these procedures. Each Party
may provide that the security may be in the form of a bond conditioned to hold the
importer or owner of the imported merchandise harmless from any loss or damage
resulting from any suspension of the release of goods in the event the competent
authorities determine that the article is not an infringing good. In no case shall an importer
be permitted to post a bond or other security to obtain possession of suspected counterfeit
or confusingly similar trademark goods, or of pirated copyright goods.

21.  Where its competent authorities have seized goods that are counterfeit or pirated, a
Party shall inform the right holder within 30 days of the seizure of the names and addresses
of the consignor, importer, exporter, or consignee, and provide to the right holder a
description of the merchandise, the quantity of the merchandise, and, if known, the country
of origin of the merchandise.

22.  Each Party shall provide that its competent authorities may initiate border measures
ex officio’! with respect to imported, exported, or in-transit merchandise,*? or merchandise
in free trade zones, that is suspected of being counterfeit or confusingly similar trademark
goods, or pirated copyright goods.

23. Each Party shall provide that goods that have been suspended from release by its
customs authorities, and that have been forfeited as pirated or counterfeit, shall be
destroyed, except in exceptional circumstances. In regard to counterfeit trademark goods,
the simple removal of the trademark unlawfully affixed shall not be sufficient to permit the
release of the goods into the channels of commerce. In no event shall the competent
authorities be authorized, except in exceptional circumstances, to permit the exportation of
counterfeit or pirated goods or to permit such goods to be subject to other customs
procedures.

*' For greater certainty, the Parties understand that ex officio action does not require a formal complaint from
a private party or right holder.

2 For purposes of paragraph 22, in-transit merchandise means goods under “Customs transit” and goods

“transshipped,” as defined in the International Convention on the Simplification and Harmonization of
Customs Procedures (Kyoto Convention).
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24,  Where an application fee or merchandise storage fee is assessed in connection with
border measures to enforce an intellectual property right, each Party shall provide that the
fee shall not be set at an amount that unreasonably deters recourse to these measures.

25.  Each Party shall provide the other Party, on mutually agreed terms, with technical
advice on the enforcement of border measures concerning intellectual property rights, and
the Parties shall promote bilateral and regional cooperation on these matters.





